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DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation.
Case No.: CV-06-7097

P lainti ffl Counterdefendant,
vs.
SUNNYSIDE UTILITIES, INC., an Idaho
corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company

AFFIDAVIT OF TRAVIS WATERS IN
SUPPORT OF OBJECTION TO MOTION
FOR SUMMARY JUDGMENT IN RE:
CONSTRUCTIVE FRAUD

Defendants/Counterclaimants.

STATE OF IDAHO
County of Bonneville

)
) ss.
)
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I, Travis Waters, having been duly sworn, depose and state as follows:
1.

I am over the age of 18 and am competent to testify and the information

contained in this affidavit is made upon my own knowledge.
2.

I am the owner and president of Printcraft Press, Inc., the Plaintiff in the

above captioned action.
3.

In the early part of2005, I began thinking about a new building for

Printcraft Press. Printcraft had outgrown its facility on South Yellowstone in Idaho Falls
and I was looking to build a bigger facility for the company.
4.

I began looking for a suitable location to build a new building. In the

course oflooking for a new location I saw a sign at the entrance to a subdivision
announcing that the subdivision was named "Sunnyside Industrial and Professional
Park." The sign also indicated that there was "water" and "sewer."
5.

I was looking for a location that had access to all of the utilities required in

a printing business. I knew that my business would require electricity, water, sewer,
parking, access to roads, and space enough for the construction of a building that was
larger than the old location of Printeraft.
6.

In particular, it was important that I have water and sewer as Printcraft

needed bathroom facilities for employees and as Printcraft uses water as part of the
printing process and discharges liquids, mainly water, as part of the printing process.
7.

Prior to the construction or occupancy of the building that is occupied by

Printcraft, I reviewed the Plat Map filed with the County and saw that it was entitled
"Sunnyside Industrial and Professional Park."
8.

I believed that the Sunnyside Industrial and Professional Park would be an

ideal location for Printcraft and its commercial printing business.
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9.

Prior to the construction or occupancy of the building that is occupied by

Printcraft, I, Travis Waters, in my capacity as the president of Printcraft and an officer of
CTR Development, personally met with Doyle Beck and/or Kirk Woolf, the officers
and/or members of the Defendants, Sunnyside Park Utilities, Inc., Sumlyside Park
Owners Association, Inc., and Sunnyside Industrial and Professional Park, LLC
(collectively "Sunnyside"). We discussed construction of the building. I also provided
blueprints of the building to Sunnyside. During this meeting I communicated to
Defendants that Printcraft was going to occupy the premises after it was constructed. The
Defendants indicated that a sewer connection existed on the lot where the building would
be constructed.
10.

At no time prior to Printcraft's occupancy of the building did Sunnyside,

by and through its officers and/or members Doyle Beck and Kirk Woolf ever disclose to
Printcraft that its septic sewer system permit only allowed connections for "for 2
commercial buildings," nor was it disclosed that Smmyside already had seven or eight
commercial buildings connected to its septic sewer system in violation of its septic sewer
system permit.
11.

At no time prior to Printcraft's occupying the building did Sumlyside, by

and through its officers and/or members Doyle Beck and Kirk Woolf ever disclose to
Printcraft that its septic sewer system consisted of only one 1000 gallon tank or that the
capacity of this system was only 500 gallons per day.
12.

At no time prior to Printcraft's occupying the building did Sunnyside, by

and through its officers and/or members Doyle Beck and Kirk Woolf ever disclose to
Printcraft that the District Seven Health Departmenthad issued a letter directly to Kirk
Woolf and Doyle Beck on April 15, 2002, stating that: "No new cOlmections will be
Affidavit of Travis Waters in Support of Objection to Motion for Summary Judgment in Re:
Page 3
Constructive Fraud

.126

".5,.786

allowed on the current sewer collection system until a Large Soil Absorption System, that
replaces the current septic system, is approved and operating." (See Exhibit "L" to
Plaintiff's First Amended Complaint.)
13.

At no time prior to Printcraft's occupying the building did Sunnyside, by

and through its officers and/or members Doyle Beck and Kirk Woolf ever disclose to
Printcraft that the Third Party Utility Beneficiary Agreement or the Rules and
Regulations existed or that the Defendants were relying upon them.
14.

On or about September 12, 2005, Printcraft's preceding occupant, CTR

Development, LLC, paid to the Defendant, Sunnyside Park Utilities, Inc., the sewer
connection fee in the sum of$I,800.00 by and through a payment of Check No. 5896.
The Defendant, Sunnyside Park Utilities, Inc. accepted this payment and provided or
allowed the sewer connection to be made to the building that is currently occupied by
Printcraft.
15.

On or about January 23,2006, the owner of the property, who is identified

as J&LB Properties, Inc., entered into a written Lease Agreement with CTR
Management, LLC, with regard to leasing the premises. Thereafter, CTR Management,
LLC entered into an oral sub-lease agreement with Printcraft.
16.

Printcraft relied on the representations, promises and actions of Sunnyside

in making the decision to close its existing operation on South Yellowstone and move to
the Sunnyside Industrial Park. Printcraft had been told, as outlined above, that sewer
service was available. Based upon the understanding and representations of SUlli1yside,
Printcraft sold equipment, moved equipment, and prepared to move. Perhaps more
importantly, Printcraft stopped pursuing other real estate opportunities based upon the
understanding that SUlli1yside's sewer service would be adequate for Printcraft's needs.
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Once I understood that utilities, including sewer, were available to Printcraft, I stopped
pursuing all other real estate opportunities for Printcraft.
17.

On or after January 23, 2006, Printcraft moved from its previous building

and began occupying the premises within the SmIDyside Industrial and Professional Park
and operating its printing business. Operation included discharging into the sewer system
human waste, water, and waste water.
18.

On or around early June 2006, the septic sewer system operated by the

Defendant, Sunnyside Park Utilities, Inc., failed.
19.

After various efforts to resolve the issues the Defendants ultimately

blamed the failure on Printcraft and severed Printcraft's sewer connection on December
15,2006. Printcraft was then forced to immediately provide emergency temporary

facilities by way of Port-A-Potties to its employees and also an emergency 1000 gallon
tank was placed in the front of Printcraft' s business together with a pump and a pipe
system in order to collect the sewage discharges from Printcraft's premises.
20.

Printcraft has incurred enormous costs associated with having to haul all

of its waste off-site. In addition, Printcraft has incurred costs and expenses with efforts to
annex to the city of Idaho Falls and to connect to the City's sewer system. None of these
expenses would have been inculTed but for Printcraft's reliance upon the information
from Sunnyside that sewer service was available and acceptable. Never at any time prior
to moving in was Print craft aware of any limitations. Printcraft had occupied the
building and was doing business with all proper permits when it learned of limitations on
the sewer system.
21.

Had Printcraft learned at any time from the Defendants of the limitations,

restrictions or lack of capacity of the Defendants' sewer system, Printcraft would never
Affidavit of Travis Waters in Support of Objection to Motion for Summary Judgment in Re:
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had moved, or made preparations to move from its original building and occupied the
premises within the Sunnyside Industrial and Professional Park. Printcraft also would
never had given up other opportunities to purchase and lease real estate suitable for its
operations.
22.

The Defendant's actions and silence as to limitations on the septic system

have caused Printcraft a great deal of time, money, and unnecessary problems that would
not have been incurred if Defendants had been honest and forthcoming in regard to
Printcraft's occupancy and use of the property.

-~
DATED this;) day of Decernber, 2007.

SUBSCRIBED AND SWORN TO this

day of December, 2007.
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CERTIFICATE OF SERVICE
I certify I am a licensed attorney in the state ofldaho and on December 5,2007, I
served a true and correct copy of the AFFIDAVIT OF TRAVIS WATERS IN SUPPORT
OF OBJECTION TO MOTION FOR SUMMARY JUDGMENT IN RE:
CONSTRUCTIVE FRAUD on the following by the method of delivery designated
below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167
Bonneville County Courthouse
605 N Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300

Mi

/

o U.S. Mail

[3 Hand-delivered

0

Facsimile

o U.S. Mail

0Hand-delivered

0

Facsimile

el D. Gaffne

L~~e J. Schuster

Jeffrey D. Brunson
John M. Avondet
Of Beard St. Clair Gaffney P A
Attorneys for the Plaintiff
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Michael D. Gaffney, ISB No. 3558
Lance 1. Schuster, ISB No. 5404
Jeffrey D. Brunson, ISB No. 6996
John M. Avondet, ISB No. 7438
Beard St. Clair Gaffney PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
lance@beardstclair.com
jeff@beardstclair.com
j avondet@beardstclair.com
Attorneys for the Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation.
Plaintiff/Counterdefendant,

Case No.: CV-06-7097

vs.
SUNNYSIDE UTILITIES, INC., an Idaho
corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company

AFFIDAVIT OF LANCE J. SCHUSTER
IN SUPPORT OF OBJECTION TO
MOTION FOR SUMMARY JUDGMENT
IN RE: CONSTRUCTIVE FRAUD

Defendants/Counterclaimants.

STATE OF IDAHO
County of Bonneville

)
) ss.
)
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1 'J' h
. Page 1

5-

".

w·'

5-

7 S1

I, Lance J. Schuster, having been duly swom, depose and state as follows:

1.

I am over the age of 18 and am competent to testify and the information

contained in this affidavit is made upon my own knowledge.
2.

I am an attorney with the law firm Beard St. Clair Gaffney P A, and

counsel for the above named plaintiff.
3.

Attached as Exhibit A are true copies of excerpts from the deposition of

Sunnyside Park Utilities, Inc. Testimony of Doyle H. Beck dated May 30, 2007.
4.

Attached as Exhibit B are true copies of excerpts from the deposition of

Travis Waters dated April 25, 2007.
DATED this

!f( day of December, 2007.

SUBSCRIBED AND SWORN TO this

S
E
A
L

day of December, 2007.

Notary Public for Idaho
Residing at: Jze><: ~::X.AA!D (\ D
My Commission Expires: It -2, 1-10
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CERTIFICATE OF SERVICE
I certify I am a licensed attorney in the state of Idaho and on December 5,2007, I
served a true and conect copy of the AFFIDAVIT OF LANCE J. SCHUSTER IN
SUPPORT OF OBJECTION TO MOTION FOR SUMMARY JUDGMENT IN RE:
CONSTRUCTIVE FRAUD on the following by the method of delivery designated
below:
Mark Fuller
Fuller & Can
PO Box 50935
Idaho Falls. ID 83405-0935
Fax: (208) 524-7167
Bonneville County Courthouse
605 N Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300
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Jeffrey D. Brunson
John M. Avondet
Of Beard St. Clair Gaffney P A
Attorneys for the Plaintiff
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

PRINTCRAFT PRESS,

INC., an Idaho

corporation,
Plaintiff,
Case No. CV-06-7097

vs.

r

SillTNYSIDE P,lI,RK UTILITIES, INC.,
an Idaho corporation,
Defendant.

30(B) (6)DEPOSITION OF SUNNYSIDE PARK UTILITIES,

INC.

TESTIMONY OF DOYLE H. BECK
May 30, 2007

REPORTED BY:

DANIEL E. WILLIAMS, CSR No. 686, RPR
Notary Public.

EXHIBIT

119
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1
Q. Okay.
A. I think there was 10 or 11, but I'd
2
3
have to add them up.
4
Q. And Printcraft would have been one of
5 these 10 or II?
6
A. Yes.
7
Q. Okay. Again, tllis paragraph
8 incorporates paragraph 15, which has a number of
9 subparagraphs. It actually goes for about two
10 pages, I would say.
11
Let me have you just brush through
12 those real quick, if you don't mind. Just kind
13 of familiarize yourself with them.
14
A. Okay.
15
Q. Okay. As I understand it, what's being
16 set forth in paragraph 15, which has
1 7 subparagraphs (a) through (1), are statements
18 that are made by Sunnyside saying this is what
19 Printcraft did that caused the failure; is that
20 accurate?
21
A. Pretty much.
22
Q. Okay. And I understand that you've
23 done some additional discovery and that your
24 responses to our discovery requests may supply
2 5 additional information in addition to what we see

Page 104

1
2

3
4

5
6
7
8

9
10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Even though there were 10 or 11
connections, that's correct.
Q. Okay. I just want to make sure I
understand what the position is.
Is it Sunnyside's position, then, that
it was in full compliance with any applicable
laws or regulations with regards to that system
at the time that this temporary failure occurred?
A. Well, not at the time that it occurred.
We were in violation because of Printcraft Press.
Q. Okay. Well, let's back up.
A. But prior to Printcraft Press, yes, we
were in compliance.
Q. The day before this temporary failure
occurred, it's Sunnyside'S position that they
were in full compliance?
A. No, four or five months before. The
day that the -- that Printcraft Press started
using -- the day before Printcraft Press started
using the facility, we were in full compliance.
Q. Okay. So the very day that Printcraft
is hooked up and actually starts discharging into
the system is the day that Sunnyside alleges that
they were no longer in compliance?
A. The
that
chose to

.... ~.-.+~.-~.- ... --"...,.-." .. --~.. --~,.--:--.--.--.--... ~~-~~~-.- ...--.-~
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1
2
3
4
5
6
7

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

here.
But the last sentence in paragraph 7 I
want to ask you about. It says that this
temporary failure resulted in an investigation by
the District Seven Health Department and the
issuance of a notice of violation and certificate
of disapproval to Sunnyside; is that accurate?
A. Yes.
Q. There was no other causes or reasons
that this notice of violation and certificate of
disapproval to Sunnyside was issued?
A. That's correct. Tl·,is notice of
violation was issued because of the failure of
thesystem.
Q. Okay.
A. Without the failure, we were only
dealing with expansion of the system. And it
converted it to dealing with a failure of the
system.
Q. Okay. And again, Sunnyside'S position
is that Printcraft was the sole cause?
A. Absolutely the sole cause.
Q. Even though there were 10 or 11
cOlmections total onto the system at that
articular time?

Page 105
1
2
3
4
5

6
7

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

and dump is what put us in violation and caused
our failure.
Q. Okay. And let's be specific about
that, Mr. Beck. What day was that? When did
that occur?
A. Well, we don't know. I mean, when they
started business, they represented to us that
they had 30 employees for sanitary sewer purposes
only.
Q. Okay. And who made that
representation?
A. Travis Waters did.
Q. Was it made -- was that representation
made in response to a request or a statement from
you?
A. That was made at the time of the CC&R
drawing interview. I asked him what their uses
and needs was going to be for sewer, and he told
me 30 employees for sanitary purposes only.
Q. I want to make sure that I understand
that too. Is that how it was phrased, "What are
your sewer services needs going to be?"
A. I said, "What are your needs for sewer
service going to be?"

S--700 (Pages 102 to 105)
M & M COURT REPORTING SERVICE, INC.
(208) 345-9611
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April 25, 2007

Travis Waters

Deposi tion of:

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

PRINTCRAFT PRESS, INC., an Idaho
corporation,
Plaintiff,

Case No.
CV-06-7097

vs.

SUNNYSIDE UTILITIES, INC., an
Idaho corporation,
Defendant.

DEPOSITION OF TRAVIS WATERS
Wednesday, April 25, 2007, 9:00 a.m.
Idaho Falls, Idaho

Rebecca M. Martin,
CSR
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Travis Waters

April 25, 2007
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5
6
7
8

9
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13
14
15
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17
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19
20
21
22
23
24
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Q. Jana?
A. Quality.
Q. Can you explain that for me?
A. She oversees our ISO and lien
manufacturing standards.
Q. Is she your quality compliance?
A. Yes.
Q. How long has lana worked for you?

A.
Q.
A.
Q.
A.
Q.
A.
Q.

1
2

3
4

5

i

~

II

I 8

~: ~;n:o~~ ;~~~~::~~;.

9

!

110 not

! 11

A. He's &'1 estimator.
Q. Jamie?
A. Customer service.
Q. Lee?
A. Customer service.
Q. Terry Luzier?
A. We transitioned him into sales in
January. Before that, he was production manager.
Before that, he was sales.
Q. Cindy?
A. She's our customer service manager and
also a customer service rep.
Q. Is she the superior to Jamie and Lee?
A. Uh-huh.
Q. Denise?

The litho press room.
What is Todd's last name?
Landon.
What department is Todd head of?
The flexo press room.
Bryce Williams?
The bindery.
Any other department heads that you've

id~~ti~~~ that you can think of?

Q. All right. With a total of 40
employees, and you've identified here 13, inciuding
yourself, the other 27 would be given what
responsibilities?
A. Production.
Q. Can you describe for me, generally, what
their responsibilities would be?
A. Coming to work at an assigned time,
manning a piece of equipment or a process.
Q. Do any of them have administrative
responsibilities that we haven't discussed already by
name?
A. No.
Q. Can you identify those individuals for
me who are responsible in your production department?

112
I 13
114
115
, 16
I' 17
18
119
20
121
!I'
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I

A. Customer service.
Q. Cheryl?
A. Customer service.
4
Q. Any other administrators other than
5
those that you've identified?
6
A. No.
7
Q. What are your responsibilities, Travis?
8
A. I oversee the department heads, every
9
department head reports to me. The bookkeeper
10 reports to me. My primary duties are sales,
11 marketing, general management.
12
Q. Of the individuals you've listed here,
13 who would you identify as a department head?
14
A. Cindy.
15
Q. Anyone else?
16
A. Diane, and Terry.
17
Q. Are there other department heads that
18 you have not identified over other departments?
19
A. Yes.
20
Q. Who are they?
21
A. Curt Gaddie, Todd, Bryce Williams, and
22 lana Dean would really be a department head, although
23 it's only a one person department.
24
Q. What are Curt's duties? What department
25 does he head?
1
2
3

I 12
3
4

i

I

110

111
112

i13

114

115
i16
117

!

U8
119
120
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!
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A. Walt.
Q. Does Walt have a last name?
A. Let me dig into some -Q. Do you have an employee list? That
might be easier.
A. Walt isn't on it. He's a new employee.
My list isn't current.
Q. Would you mind if we make a copy of that
list and attach it? It might save us time going
through your memory.
A. I think you've already got it.
MR. FULLER: I don't believe we've requested
this.
MR. ERICKSON: I don't think so either.
This is a list that Travis prepared for a Christmas
party around December of'06. I'm not sure what the
checks and numbers arldlines and question marks all
mean.
MR. FULLER: Let's stop just a minute, and
I'll make a copy, and you can explain that for us.
(A discussion was held off the record.)
(Exhibit *-002 marked.)
Q. BY MR. FULLER: I'm going to hand you
what's been marked as Exhibit *-002. This is a copy.
We'll now use this one as the ori ina!. You re ared
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Travis Waters

April 25, 2007

Page

Page 80

1
A. No.
2
Q. Did you discuss with Mr. Beck the
3
3 parameters of the building that you intended to
4
4
constmct, the size?
5
5
A. Yes. I provided blueprints.
6
6
Q. Who was the owner of the real estate,
7
7
the dirt, at the time the building was constmcted?
8
8
A. Waters Land and Cattle bought the
9
9
property from Miskin Scraper Works and then at some
10 point did a quitclaim to CTR. I don't know the
110
11 dates.
111
112
12
Q. \Vho is Waters Land and Cattle Company?
13
13
A. That's a company that my wife and I own.
1 14
14
Q. Miskin owned the dirt, and it was sold
1 15
15 to Waters Land and Cattle, and then it was sold to
16
16 CTR?
17
A. Correct.
17
18
Q. Then it's been sold to somebody else
18
1 9 since then. Who now owns the property?
19
20
A. J&LB Properties.
20
21
Q. Who acted on behalf of Waters Land and
, 21
2 2 Cattle in negotiating the purchase of the property
122
23 from Miskin Scraper Works?
23
24
A. Myself.
124
- . ' 2_~ ___ Q. Who negotiated tha_~_~~~on b~~alf o~ __ ----l~

Q. They were mnning from what facilities?

1
2

79
1
2
3
4
5
6
7
8
9

Miskin?

Page

A. Mark Miskin.

Q. Were any promises or representations

made to Waters Land and Cattle Company by Miskin
Scraper Works prior to the purchase of the real
property with regard to water or utility access?
A. Can you read that?
(The record was read.)
THE WITNESS: It was represented with water,
10 sewer, and county taxes, just like the sign out there
11 on the street.
12
Q. BY MR. FULLER: What sign?
13
A. The Sunnyside Industrial Park sign.
14
Q. Did Miskin agree to provide you with
15 utilities?
16
A. Miskin agreed to sell me a lot that had
17 utilities with it.
18
Q. Did the lot have utilities at the time
19 you purchased it? Were there any services on the lot
20 at the date of purchase?
21
A. Yes.
22
Q. Describe that for me.
23
A. There was, I think, a one inch or inch
24 and a half poly line feeding the east side, as well
25 as a four inch sewer line feedin the east side.

A. Sunnyside Utilities.

Q. Did you view those connection lines
yourself?
A. At that time?
Q. At the time of purchase.
A. No. I viewed the markers marking them.
Q. How do you know that they were there?
A. There were markers marking them.
Q. Describe those for me.
A. I think they were green fence posts or
two-by-fours, one of the two.
Q. What do you recall seeing? Those are
distinctly different markers. I want to know what
you recall.
A. I don't recall. I just remember
markers.
Q. What did Mr. Miskin tell you was the
service already in place?
A. I don't remember asking or him saying.
Q. Let me be very specific. Did Mark
Miskin represent to you that the property he was
selling you had sewer service in place?
A. Yes.
Q. What d~d he s.~Y2_.._.....
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A. I don't recall.

Q. Did Mark Miskin represent to you that
the property he was selling you had water service in
place?
A. Yes,
Q. What did he say?
A. I don't recall.
Q. Prior to your purchase of the property,
were any representations regarding sewer service made
to you by any representative of Sunnyside Park
Utilities?
A. Can you read that?
(The record was read.)
THE WITNESS: Prior to me purchasing, no.
Q. BY MR. FULLER: You hadn't had any
discussions with Mr. Wolf or Mr. Beck regarding sewer
or water service?
A. I discussed the lots in general with
Mr. Wolf because I was looking at buying some
property from him in there where it was discussed
that they had sewer, they had water, and they had
county taxes.
Q. What other parcels were you looking at
within the subdivision?
A. Block 4 Lot 5 and Block 1 Lot 10.
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Michael D. Gaffney, ISB No. 3558
Lance J. Schuster, ISB No. 5404
Jeffrey D. Brunson, ISB No. 6996
Beard St. Clair Gaffney PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
lance@beardstclair.com
jeff@beardstclair.com
Attorneys for the Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation.
Plaintiff/Counterdefendant,

Case No.: CV-06-7097

vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION TO AMEND
(RULE 15(a))

Defendants/Counterclaimants.

The plaintiff, Printcraft Press, Inc. (Printcraft), through counsel of record Beard
St. Clair Gaffney PA, respectfully submits the following Memorandum in support of its
Motion to Amend pursuant to Rule 15(a) of the Idaho Rules of Civil Procedure. An
affidavit of counsel is submitted with this memorandum.
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INTRODUCTION
Printcraft's water has been shut off in breach of its contract with the defendant,
Sunnyside Utilities, Inc. (Sunnyside). Sunnyside agreed to provide Printcraft with water
and Sunnyside's unreasonable and unilateral conduct in shutting offPrintcraft's water
constitutes a breach of the parties' agreement for water. Printcraft should be allowed to
amend its complaint against Sunnyside to include a breach of contract claim for
Sunnyside's conduct.
Further, Doyle Beck and Kirk Woolf should be personally liable for the fraud they
committed in failing to disclose to Printcraft the sewer limitations.

LEGAL STANDARD
Under Idaho Rule of Civil Procedure 15, a party is required to seek leave from the
Court to amend in the circumstances present in this case. It is within this Court's sound
discretion whether to grant such an amendment. See Carl H Christensen Family Trust v.
Christensen, 133 Idaho 866, 871,993 P.2d 1197,1202 (1999). Rule 15 also states that
"leave shall be freely given when justice so requires." IDAHO R. CIV. P. 15 (2007). Idaho
has adopted the U.S. Supreme Court's interpretation ofthe comparable federal rule.
In the absence of any apparent or declared reason-such as undue delay, bad faith
or dilatory motive on the part of the movant, repeated failure to cure deficiencies
by amendment previously allowed, undue prejudice to the opposing party by
virtue of allowance of the amendment, futility of the amendment, etc.-the leave
sought should, as the rules require, be freely granted.
See id. (citation omitted). "In the interest of justice, district courts should favor liberal
grants of leave to amend a complaint." Id.; see also Wickstrom v. N. Idaho College, 111
Idaho 450, 453,725 P.2d 155, 158 (1986).

)- 8CO
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STATEMENT OF FACTS
1. In April 2002, Sunnyside Park Utilities, Inc. and Sunnyside Park Owners
Associations, Inc. entered into the Third Party Beneficiary Utility Agreement (the
Agreement) .
2. In the Agreement, Smmyside covenanted to provide a water supply system for the
purpose of supplying water to the businesses and occupants of the Sunnyside Industrial
and Professional Park.
3. In August 2007, Judge Richard T. St. Clair ruled that Printcraft is an intended
beneficiary of the Agreement.
4. In November 2007, SUllilyside unilaterally cut-offPrintcraft's water supply in
breach of its obligations under the Agreement.
5. In September 2005, before the construction or occupancy ofthe building that
Printcraft occupies, Travis Waters met with Doyle Beck and Kirk Woolf to discuss
construction of the building. In those meetings at the request of Sunnyside, Printcraft
provided several versions of the blueprints and drawings for the building that Printcraft
would occupy. Affidavit of Travis Waters, filed August 2,2007 (Waters August Aff.) ~
20.
6. Beck and Woolf failed to disclose to Waters or Printcraft the severe limitations of
the Smmyside sewer system and the restrictions that had been imposed by District Seven
Health.
ARGUMENT
I.

Printcraft's claimfor bre~ch of contract is a viable claim in Idaho and does
not prejudi~ Sunnyside.) ~k=>\ c>~ -:
Printcraft has a legitimate legal basis for adding a breach of contract claim against

en

Sunnyside. The Court has previously held that Printcraft is an intended
<'

?e~e~c9aA of the
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Third Party Beneficiary Utility Agreement (the Agreement). (Mem. Dec. Order 11,
August 31,2007.) The Agreement is intended to benefit "the present and future owners
or occupants of all and each of the properties, buildings, and other improvements which
are now or may hereafter be served by the water supply systems." (Counsel Aff. Ex. D,
Def. Resp. PI. Req. Prod. 42.) In the event that a party breaches the provisions of an
Agreement, the third party beneficiaries are entitled to sue for breach of contract. Just's
v. Arrington Constr. Co., 99 Idaho 462,466,583 P.2d 997,1001 (1978). This appears to
be a long standing rule in Idaho and Printcraft is entitled to allege a claim for breach of
contract against Sunnyside.
In this case, Sunnyside cut-offPrintcraft's water supply in violation of its
obligations under the Agreement. Section 2 of the agreement clearly shows that
Sunnyside covenanted to supply "at all times and under adequate pressure for the use of
the properties duly connected to its water supply system a sufficient quantity of water to
meet the reasonable needs of each of the properties duly connected to said water supply
systems." (Counsel Aff. Ex. D, Def. Resp. PI. Req. Prod. 42.) Sunnyside breached its
obligation to Printcraft to supply water and has damaged Printcraft. Whether Sunnyside
has a defense to Printcraft's claim for breach of contract is a substantive question not
appropriately considered on a motion to amend. See Duffin v. Idaho Crop Improvement
Ass'n, 126 Idaho 1002,1013,895 P.2d 1195,1206 (1995). A court may consider
whether the allegations sought to be added to the complaint state a valid claim in
determining whether to grant leave to amend the complaint. Black Canyon Racquetball
Club, Inc., v.Idaho First Nat'/ BankN.A., 119 Idaho 171, 175,804 P.2d 900,904 (1991).
A court, however, may not consider the sufficiency of evidence supporting the claim
sought to be added in determining leave to amend because that is more properly

GC:
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detennined at the summary judgment stage. Thomas v. Medical Ctr. Physicians, P.A.,
138 Idaho 200,210,61 P.3d 557,567 (2002). Since Idaho recognizes that an intended
beneficiary can allege a breach of contract claim, Printcraft has satisfied its burden to
justify an amendment to its complaint.
Allowing Printcraft to amend its complaint to include a breach of contract claim is
in the interests of justice. Printcraft's claim has recently arisen and is intrinsically related
to the claims that are presently before the Court in this suit. Adding a breach of contract
claim would allow the Court to fully and completely adjudicate all of the present disputes
between the parties. Leave is to be liberally granted to parties seeking to amend their
claims. Wickstrom v. N. Idaho College, 111 Idaho 450, 453, 725 P.2d 155, 158 (1986).
This case is no different and the Court should appropriately apply the law and exercise its
discretion in granting Printcraft's motion to amend. Amending the complaint does not
prejudice Sunnyside since discovery is ongoing, the case is developing, and the issues
involved in the breach of contract claim are known to the parties. Sunnyside camlot point
to any real prejudice beyond the usual inconvenience of civil litigation.
Printcraft's motion to amend for breach of contract should be granted.
II. Printcraft should be allowed to add Doyle Beck and Kirk Woolf as parties
and allege counts of fraud against them.

Printcraft also seeks to amend its complaint to include counts of fraud against
Doyle Beck (Beck) and Kirk (Woolf). These two individuals, who are principals in
Sunnyside, committed the intentional tort of fraud against Printcraft. Both Beck and
Woolf intentionally failed to convey key facts and infonnation to Printcraft. As a
consequence, Printcraft should be allowed to add them both as parties and allege claims
of fraud.
~."

,. ,

G \...1-.)
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In Idaho, both federal and state courts generally adhere to the rule that corporate
officers and directors are not individually liable for the conduct of their corporation. See

Eliopulos v. Knox, 123 Idaho 400,848 P.2d 984 (Ct. App. 1992); LB. Indus., Inc. v.
Smith, 631 F.Supp. 922,925 (D. Idaho 1986); LB. Indus., Inc. v. Smith, 817 F.2d 69, 71
(9th Cir. 1987).1 Nevertheless, this general rule is subject to an important exception
courts have recognized.
According to the Eliopulos court, "If a director or officer commits or participates
in the commission of a tort, whether or not it is also by or for a corporation, the director is
personally liable to third persons injured thereby, and it does not matter what liability
attaches to the corporation for the tort." Eliopulos, 123 Idaho at 404-05 (citation
omitted).2 This position is consistent with the LB. Industries court, which held, "If an
officer or agent of a corporation directs or participates actively in the commission of a
tortious act or an act from which a tort necessarily follows or may reasonably be expected
to follow, he is personally liable to a third person for injuries proximately resulting
therefrom." LB. Industries, Inc., 631 F. Supp., at 925 (citations omitted).
Crucial to a determination of whether individual officer liability exists is whether
the officer has overseen, approved of, acquiesced to, or directly participated in the
tortious conduct giving rise to a particular cause of action. It is insufficient to impose
individual liability on a corporate officer merely on the basis that the officer knew of or
1 The latter two cases cit~d are the District Court's and the Tenth Circuit's opinions in the same matter.' In
the District Court's L.B. Industries v. Smith opinion, the court, relying on two Idaho state cases, stated
"Idaho has adopted the general rule that corporate officers and directors are not individually liable for the
conduct of the corporation." In the Tenth Circuit's review of the District Court's ruling, the Tenth Circuit
corrected the District Court, indicating that although Idaho courts had recognized that corporate officers are
generally not individually liable for the contracts ofthe corporation, they had not yet addressed individual
officer liability for fraud. Despite the distinction the Tenth Circuit identified, it nevertheless appears that
corporate officers are generally not liable, absent an applicable exception, for tortious conduct of their
corporation, especially in light of the court's decision in Eliopulos v. Knox, 123 Idaho 400 (Idaho Ct. App.
1992).
2 This case is found at 848 P.2d 984, but Lexis apparently cannot provide pinpoint citations for the Pacific
Reporter Second in this case.
.l
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was aware ofthe corporation's tortious conduct. See id. at 926. Instead, "Specific
direction or sanction of, or active participation or cooperation in, a positively wrongful
act of commission or omission which operates to the ipJury or prejudice of the
complaining party is necessary to generate individual liability and damages of an officer
or agent of a corporation for the tort of the corporation." !d. (citations omitted). This
inquiry, however, is a fact issue and one that does not need to be passed on by the Court
at the amendment stage of litigation. It is sufficient for purposes of amending the
complaint to show that there is a basis in the law to allege claims of fraud against
corporate officers.
Rule 9(b) of the Idaho Rules of Civil Procedure requires that the circumstances
giving lise to a claim for fraud be stated with particularity. IDAHO R. CIY. P. 9(b).
Malice, intent, knowledge, and other condition of mind of a person may be averred
generally. Id. The elements of fraud are:
1. A representation of fact;
2. Its falsity;
3. Its materiality;
4. The speaker's knowledge of its falsity;
5. The speaker's intent that the representation will be acted upon in a reasonably
contemplated manner;
6. The listener's ignorance of its falsity;
7. The listener's reliance on the truth of the representation;
8. The listener's right to rely on the truth of the representations; and,
9. The listener's consequent and proximate injury.

..s - 8C 5
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McCoy v. Lyons, 120 Idaho 765, 777,820 P.2d 360,372 (1991) (McDevitt, J.,
dissenting). The Idaho Supreme Court later commented:
It cannot be controverted that actionable fraud or misrepresentation by a vendor

may be by concealment or failure to disclose a ... material fact, where under the
circumstances there was an obligation to disclose it during the transaction. If
deception is accomplished, the form of the deceit is immaterial. And the legal
question is not affected by the absence of an intent to deceive, for the element of
intent, whether good or bad, is only important as it may affect the moral character
of the representation.

Stajf a/the Idaho Real Estate Comm 'n v. Nordling, 135 Idaho 630, 635-36, 22 P.3d 105,
110-11 (2001). In this case, the elements of fraud are supported by the evidence and the
Court has previously found issues of fact on Printcraft's fraud claims against SUllilyside.
Printcraft now seeks to allege fraud against Beck and Woolf individually. All of
the elements of fraud are suggested and satisfied in the evidence. Beck and Woolf acted
as officers of Sunnyside when dealing with Printcraft. Beck and Woolf both had an
obligation to disclose the information they had regarding the blueprints and schematics
for the industrial park. Both Beck and Woolf were aware of the industrial nature and
orientation of the business engaged in by Printcraft. (Waters Aff. ~~ 18-27.)3 Beck and
Woolfhad an obligation to disclose the relevant information contained in the blueprints
and plans for the industrial park to Printcraft because that knowledge "is so vital that if
the mistake were mutual the contract would be voidable, and the party knowing the fact
also knows that the other does not know it." Sowards v. Rathburn, 134 Idaho 702, 707, 8
P.3d 1245, 1250 (2000). Beck and Woolf knew that their representations, and the
concurrent omissions, would be relied upon by Printcraft. Beck and Woolf intended for
Printcraft to rely upon their statements to Printcraft. Printcraft did not know of the
limitations of the septic system. (Id.)

3

This affidavit was previously submitted to the Court.

GJ G
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As this court previously noted, the issue of reliance is a question of fact. King v.
Lang, 136 Idaho 905, 42 P.3d 698 (2002). Thus, whether Printcraft reasonably relied on

the intentional omissions by Beck and Woolf is an issue that the jury will ultimately have
to decide. This court also previously found that the issue of causation and damages is a
fact question.
Since this court previously found issues of material fact on Printcraft's fraud
claims, the fact that Beck and Woolf, as Sunnyside officers, failed to disclose the
pertinent information to Printcraft make them liable for that fraudulent conduct.
CONCLUSION

As a result of the foregoing, Printcraft respectfully request that the Court exercise
its discretion and allow it to amend its claims against Sunnyside and Woolf and Beck
individually.

c::.~
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CERTIFICATE OF SERVICE
I certify I am a licensed attorney in the state of Idaho and on April 1, 2008, I
served a true and correct copy of the MEMORANDUM IN SUPPORT OF PLAINTIFF'S
MOTION TO AMEND (RULE 15(A)) on the following by the method of delivery
designated below:

o U.S. Mail

Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167

/
tJ Hand-delivered 0

o U.S. Mail ~nd-delivered

Bonneville County Courthouse
605 N Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300

Facsimile

0

Facsimile

Jeffrey D. Brunson
Of Beard St. Clair Gaffney PA
Attorneys for Printcraft Press, Inc.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DIS,TRI~;r
_0
: ;'11
1
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BO"N'NEVILLE
~-'

j

PRINTCRAFT PRESS, INC., an Idaho
corporation,
Case No. CV -06-7097
Plaintiff,
ORDER ON MOTION TO AMEND

v.

SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an Idaho
. corporation, and SUNNYSIDE INDUSTRIAL
& PROFESSIONAL PARK, L.L.C., an Idaho
limited liability company
Defendants,

THIS MATTER comes before the Court on Plaintiff s Motion to Amend to
Allege Punitive Damages, and the Court having reviewed the record, and heard oral
argument, and good cause appearing therefore;
IT IS HEREBY ORDERED THAT Plaintiffs Motion is granted and Plaintiff has
leave to file an amended complaint to include a claim for punitive damages.
Dated this

~

day of May, 2008.

ORDER ON MOTION TO AMEND - 1

5- ~'1

CERTIFICATE OF SERVICE

<r

day of May, 2008, I did send a true and correct copy of
I hereby certify that on this
the foregoing document upon the parties listed below by mailing, with the correct postage
thereon; by causing the same to be placed in the respective courthouse mailbox; or by
causing the same to be hand-delivered.
Michael Gaffney
Lance Schuster
Beard St. Clair Gaffney, McNamara Calder
2105 Coronado St.
Idaho Falls, ID 83404
Mark R. Fuller
Daniel R. Beck
Fuller & Carr
P.O. Box 50935
410 Memorial Drive, Suite 20 1
Idaho Falls, ID 83405-0935

RONALD LONGMORE
Clerk of the District Court
Bonneville County, Idaho

;f!
By/y
I
Deputy Clerk

ORDER ON MOTION TO AMEND - 2
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MARK R. FULLER (ISS No. 2698)

\9

FULLER &t CARR

410 MEMORIA!.. DRIVE, SUITE :2 0 1
P. O. Box 50935
IDAHO FALLS, ID 93405-0935
(208) 524-5400

TELEPHONE:

ATTORNEY FOR DEFENDANT

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT

PRESS,

INC. ,

an )

Idaho corporation,
Plaintiff,

v.

Case No. CV-06-7097

)
)
)

)AFViDAVIT OF CARL F LOHRRNGAL III
)

SUNNYSIDE

INC.,

UTILITIES, )

PARK

an

Idaho

SUNNYSIDE
ASSOCIATION,

corporation,

corporation,

PARK

an

INC.,

OWNERS

Idaho

SUNNYSIDB
PROFESSIONAL }

AND
an Idaho limited
liability corporation, DOYLE
BECK, an individual, and KIRK
WOOLF, an individual.
INDUSTRIAL
PARK, LLC,

}
)
)
)

)
)
)
)

)

Defendants.

)

)

------------------------)
SUNNYSIDE
PARK
UTILITIES, )
)
INC., an Idaho corporation.

Counterclaimant,
v.
PRINTCRAFT PRESS, INC., an
Idaho corporation, and TRAVIS
WATERS, an individual.

counter-defendants.
STATE OF IDAHO

)

County of Ada

)ss.
)

)
}

)
)
)
)
)

)
)

AFFIDAVIT OF CARL F LOHRENGAL III - 1

5-8)11
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CARL F LOHRENGAL III , being first duly sworn upon his oath
states and alleges as follows:
1.

Affiant is a resident of Canyon County, State of Idaho

and executes this Affidavit upon his personal knowledge.
2.

Affiant is Plurnbing/HVCA Bureau Chief for the State of

Idaho, Division of Building Safety.
3.

Affiant

As

a

part

supervises

of

Affiant's

the

inspections

employment
and

responsibilities

approvals

of

plumbing

fixtures and installations in Eastern Idaho.
4.

On February .22, ,2006,

the building

located at

3920

Professional Way, Idaho Falls, Bonneville County, Idaho was redtagged by the State of Idaho, Division of Building Safety for a
failure to comply with the Idaho State Plumbing Code. At this time
the Plumbing Contractor withdrew his permit from the project.
S.

The State of Idaho,

Division of Building Safety has

inspected the finished interior plumbing of the building located
at

3820

Professional Way

I

Idaho Falls,

Idaho,

and is currently

working with a plumbing contractor to correct the violations that
exist from work that was completed after the initial permit was
terminated. This work was performed without a permit and plumbing
was

completed in violation of

Idaho State Law,

by unlicensed

individuals.
6.

The State of Idaho, Division of Building Safety

has

never issued a permit for the connection of an individual well to
the plumbing system at 3920 Professional Way, Idaho Falla, Idaho.
7.

The State of Idaho, Division of Building Safety has not

inspected the connection of an individual well to the building's
AFFIDAVIT OF CARL F LOHRENGAL III - :'.

138
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plumbing system.

8.

Further this Affiant sayeth not.

DATED this

19

day of _____August _________ , 2008.

(~

Plumbing/HVCA Bureau Chief

SUBSCRIBED

~+

AND

SWORN

to

before

me

this

If ~ day

of

,200B.

~

o ary
ic for Idaho
Residing at:
~:.?,:...........
My Commission EiFes: $'- 31-/4a

AFFIDAVAT OF

18~

CARL F LOHRENGAL :III - 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I served a true and correct copy of the
following described pleading or document on the attorneys listed
below on this

19 ~ day of

Document Served:

At9 t4.ff

I

2008:

AFFIDAVIT OF CARL F LOHRENGAL III

Attorneys Served:
Michael D. Gaffney, Esq.
BEARD ST. CLAIR
2105 Coronado Street
Idaho Falls, 1083404

_ _ U.S. Mail
- - Facsimile
<l Hand Delivery

Brian D. Smith
SMITH, DRISCOLL & ASSOC., PLLC
PO Box 50731
Idaho Falls, Idaho 83405-0731

_ _ U.S. Mail
- - Facsimile
<t Hand Delivery

FULLER & CARR

AFFIDAVIT OF CARL F LOHRENGAL III - 4
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MARK R. FULLER (ISB No. 2698)
FULLER &: CARR

410 MEMORIAL DRIVEl, SUITE 2 0 1
P.O. Box 50935
IDAHO FALLS! ID 83405-0935
TELEPHONE!
(208) 524-5400
ATTORNEY FOR DEFENDANT

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
INC. ,

PRINTCRAFT
PRESS,
Idaho corporation,

an )

Case No. CV-06-7097

)
)
)

Plaintiff,

v.

)AFFIDAV~T

OF CARL F LOHRENGAL III

)

SUNNYSIDE
PARK
UTILITIES,
INC., an Idaho corporation,
SUNNYSIDE
PARK
OWNERS
ASSOCIATION,
INC.,
an Idaho
corporation,
SUNNYSIDE
INDUSTRIAL
AND
PROFESSIONAL
PARK,
LLC,
an Idaho limited
liability corporation,
DOYLE
BECK, an individual, and KIRK
WOOLF! an individual.

)

)
)
)
)

)
)
)
)
)

)

Defendants.

)
)
)

SUNNYSIDE
PARK
UTILITIES, )
)
INC., an Idaho corporation.
)

Counterclaimant,

v.

)
}
)

)
PRINTCRAFT PRESS, INC., an
)
Idaho corporation, and TRAVIS
)
WATERS, an individual.

Counter-defendants.

STATE OF IDAHO

)
}

)

) ss.
County of Ada

)

5-
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CARL F LOHRENGAL III , being first duly sworn upon his oath
states and alleges as follows:
1.

Affiant is a resident of Canyon County, State of Idaho

and executes this Affidavit upon his personal knowledge.
2.

Affiant is Plurnbing/HVCA Bureau Chief for the state of

Idaho, Division of Building Safety.

3.
Affiant

As

a

part

supervises

of

the

Affiant's
inspections

employment
and

responsibilities

approvals

of

plumbing

fixtures and installations in Eastern Idaho.
4.

On

February

Professional Way,

22

f

the

2006,

Idaho Falls,

building

located

Bonneville County,

tagged by the State of Idaho,

at

3820

Idaho was red-

Division of Building Safety for a

failure to comply with the Idaho State Plumbing Code. At this time
the Plumbing Contractor withdrew his permit from the project.
S.

The

State

of

Idaho ,

Division of Building Safety has

inspected the finished interior plumbing of the building located
at

3820

Professional Way,

Idaho Falls,

Idaho,

and is

currently

working with a plumbing contractor to correct the violations that
exist from work that was completed after the initial permit was
terminated. This work was performed without a permit and plumbing
was

completed

in violation

of

Idaho

State

Law I

by

unlicensed

individuals.
6.

The State of Idaho,

issued a permit
to

the plumbing

Division of Building Safety

has

(W14311}for the connection of an individual well
system

at

3820

Professional

Way,

Idaho

Falls,

Idaho.
7.

The

State

of

Idaho I

Division of Building

142

Safety has

5
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inspected the connection of an individual well to the building's
plumbing system. The connection was found to be accordance with
the

Uniform

Plumbing Code installation parameters

for

domestic

waterlines.

8.

Further this Affiant sayeth not.

DATED this

28

SUBSCRIBED

AND

day of ____~August _________ ' 2008.

SWORN

to

before

me

this

d3~

day

of

, 2008,

k~·
~ ~"

1fotary Public
Residing at; ~
<~
My Corrunission xpJ.res; £-:>1 - /6
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F LOHRENGAL III - 3

CERTIFICATE OF SERVICE

I certify I am a licensed attorney in the state of Idaho and on September 2, 2008, I
served a true and correct copy of the Affidavit of Carl F Lohrengal IlIon the following
by the method of delivery designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167

[1 u.s. Mail

Bryan Smith
McGrath & Smith
PO Box 50731
Idaho Falls, ID 83405-0731
Fax: (208) 529-4166

D

~d-delivered

D.•

FaCSl1111
. ·1 e

D.......

Facslmlle
..

~l

Facsimile

////

U.S. Mail

~and-delivered

Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300
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()

"

Michael D. Gaffney, ISB No. 3558
Jeffi'ey D. Brunson, ISB No. 6996
Beard St. Clair Gaffney PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclaiLcom
j eff@beardstclair.com

J

1

... ";1

Attorneys for the Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation, TRAVIS WATERS, an
individual,
Plaintiffs/Counterdefendants,

Case No.: CV-06-7097

vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK. LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
and KIRK WOOLF, an individual,

AFFIDAVIT OF LAWRY WILDE

Defendants/Counterclaimants.

STATE OF IDAHO
COUNTY OF BONNEVILLE

)
) ss.
)

I, Lawry Wilde, having first been sworn, depose and state:
1.

I am over the age of eighteen, am competent to testify, and do so from

personal knowledge.

.5 819
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2.

I was present at the Idaho Falls City Council meeting held on July 10,

3.

Doyle Beck was present and testified before the Idaho Falls City Council

2008.

in opposition to the petition to annex Printcraft Press, Inc.' s building into the City of
Idaho Falls.
4.

Beck told the City Council that he thought it was poor public policy for

the City to pluck a lot out of a county subdivision and bring it into the city particularly
when the City has not been given a reason why other than Printcraftjust wants to be
annexed into the City.
5.

Beck presented the City Council with a booklet containing MSDS sheets

and admitted that Beck and Sunnyside do not know what went into the sewer system
when Printcraft was connected to Sunnyside'S sewer.
6.

Beck went through the various MSDS sheets in an effort to persuade the

City Council to reject the petition for annexation even though Beck did not know what
Printcraft discharged into the sewer system.
7.

Beck attempted to dissuade the City Council by suggesting that the waste

discharged by Printcraft was something other than domestic waste.
8.

Beck tried to dissuade the City Council by arguing that Printcraft's

building was plumbed by unlicensed plumbers.
9.

Beck showed the City Council pictures of Printcraft's plumbing in an

effort to persuade the City not to annex the Print craft building.
10.

A City Council member asked Beck why he wanted to stop the

annexation. Beck offered an incoherent and nonresponsive answer. He told the City that
he was not making a recommendation but that the City needed to know what is going on.
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11.

The City approved annexation of the Printcraft building into the City of

Idaho Falls.
12.

Printcraft will have a lift stationed installed at its building within

approximately a week's time.
13.

Arrangements have been made for accessing the City's sewer system via

an easement with the railroad.
14.

Mountain River Engineering has designed the system and process by

which Printcraft will access the City's sewer system.
15.

Printcraft has arranged for a contractor to perform the necessary work to

connect Printcraft to the City's sewer system.
16.

Printcraft is currently at the "permit" stage of mmexation and it is nearly

complete and Printcraft anticipates that it will be connected to Idaho Falls' sewer system
within a matter of weeks.
17.

Beck has tried to interfere with Printcraft's acquisition of a right to

connect to the City through the railroad's easement.
18.

The land behind Printcraft is a land lease from the railroad. It was

originally secured by Beck and then Bonneville County took over the lease.
19.

I have been informed that Beck is attempting to persuade the railroad to

return the land lease to him.
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DATED: September 2,2008.

La/~
Subscribed and sworn before me on this 2nd day of September 2008.

Notary ub ic for the State ofIdaho
Residing at: 1v/ItJ,,,;Z:;fi';
Commission expires: I ( ~ z- - I L
(SEAL)

I certify I am a licensed attorney in the state of Idaho and on September 2, 2008, I
served a true and correct copy of the Affidavit of Lawry Wilde on the following by the
method of delivery designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167
Bryan Smith
McGrath & Smith
PO Box 50731
Idaho Falls, ID 83405-0731
Fax: (208) 529-4166
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300

Micha
Jeffrey
runson
Of Beard St. Clair Gaffney P A
Attorneys for the Plaintiff

~d-delivered

OF·
...
aCSlml·1 e

U.S. Mall

.

~

OF·
• <aCSlml·1 e

U.S. Mail

~

OF·
.;
aCSlllll·1 e

o

U.S. Mail

o.

EJ

. . . Hand-delivered

. . , Hand-delivered
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Michael D. Gaffney, ISB No. 3558
Jeffrey D. Brunson, ISB No. 6996
Beard st. Clair Gaffney PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
j eff@beardstclair.com
Attorneys for the Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation, TRAVIS WATERS, an
individual,
Plaintiffs/Counterdefendants,

Case No.: CV-06-7097

vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
and KIRK WOOLF, an individual,

AFFIDAVIT OF TRAVIS WATERS

Defendants/Counterclaimants.

STATE OF IDAHO
COUNTY OF BONNEVILLE

)
) ss.
)

I, Travis Waters, having first been sworn, depose and state:

.5

823

Affldavit of Travis Waters Page 1

1.

I am over the age of eighteen, am competent to testify, and do so from

personal knowledge.
2.

I am president of Printcraft Press, Inc., the plaintiff in the above-captioned

lawsuit.
3.

Printcraft Press is a modern and technologically advanced printing

business.
4.

On September 17,2007, Sunnyside threatened to disconnect Printcraft

from its water system within ten days unless Printcraft met several unilateral demands.
Attached as Exhibit A is a letter from Doyle Beck to me dated September 17,2007.
5.

After hearing Sunnyside's threats, Printcraft elected to obtain a well in

order to protect itself and mitigate its damages in the event they were discoIDlected by
Sunnyside.
6.

Printcraft would never have drilled a well had it not been for threats being

levied by Sunnyside.
7.

The well cost $13,885.49. Attached as Exhibit B are the invoices from

Independent Drilling, Inc. for completion of the well.
8.

Printcrafi, in an effort to appease the demands of Doyle Beck, moved the

sewage tanks further away, built a berm around the water meter, and constructed a dike
between the sewer and storage tanks, and contacted Ryan Loftus of Aspen Engineering to
assist in any necessary clean up and sanitation. The water meter was rinsed out
thoroughly with Clorox and any dili that allegedly could have received spills was
removed or treated with lime.
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9.

On October 8, 2007, at approximately 5:15 p.m., Doyle Beck pulled up in

front of Printcraft with a backhoe to disconnect the water.
10.

After discussing the issue with me, Doyle Beck did not disconnect the

water at that time.
11.

On or about November 1,2007, the plumbing connections between the

well and Printcraft were completed.
12.

At no time was the well connected to Sunnyside's system. Attached as

Exhibits C and D are the photographs I took on November 1, 2007 documenting this.
You can see in Exhibit C that the line circled is the line coming from Sunnyside's system
and that it has been capped.
13.

On November 2,2007, the State ofIdaho Division of Building Safety

Plumbing Bureau inspected and approved the plumbing of the well connection to
Printcraft with pemlit number 1431l. Attached as Exhibit E is the photograph I took on
November 14,2007 of the plumbing inspection tag which clearly provides that "[t]he
work may be covered without further inspection."
14.

Printcraft's building is obtaining water from the well and the well is in no

way connected to Sunnyside's system. There is no potential for a backflow.
15.

There is a spigot/hydrant located near the water meter that was still

connected to Sunnyside's water system. This spigot/hydrant was not cOlmected to the
well. Printcraft desired to remain connected to Sunnyside's water in order to have water
available through this spigot/hydrant for landscaping needs.
16.

The sewage storage tanks positioned at Printcraft' s facility receive sewer

discharges from Printcraft.
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17.

At present Printcraft has no other source of sewer service because

Sunnyside Park Utilities, Inc., cut Printcraft off from its inadequate septic system in
December 2006.
18.

If Printcraft were enjoined from using the portable sewage storage tanks it

would cause catastrophic consequences for Printcraft's ability to operate its business.
19.

When Printcraft was first cut-off from sewer service by Swmyside Park

Utilities, Inc., some of Print craft's employees had to drive to Maverick, located at the
intersection of Yellowstone Highway and Sunnyside, in order to use the restroom and/or
wash their hands. Printcraft lost valuable production time.
20.

Significantly, if Print craft were enjoined from using the sewage storage

tanks then it would have to shut down its printing operation because Printcraft would
have no place to discharge the water used in the printing process.
DATED: September 2, 2008

Travis Waters
Subscribed and sworn before me on this 2 nd day of September 2008.

Notar P blic for the State of Idaho
at: I~A.Lto filt~
Commission expires: I { - -z. - I -z.
(SEAL)
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CERTIFICATE O}1~ SERVICE
I certifY I am a licensed attorney in the state of Idaho and on September 2, 2008, I
served a true and conect copy of the Affidavit of Travis Waters on the following by the
method of delivery designated below:

~c

Mark Fuller
Fuller & Can
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167

D

U.S. Mail

..... Hand-delivered

Bryan Smith
McGrath & Smith
PO Box 50731
Idaho Falls, ID 83405-0731
Fax: (208) 529-4166

EJ...

U.S. Mail

~
...... Hand-delivered

BOlmeville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300

D.

Facsimile

EJ
......

Facsimile

~..

.

U.S. Mall

. Hand-delivered

Facsimile

it Micha I . . Gaffney

D'JeHre

. Brunson
Of Beard St. Clair Gaffney PA
Attorneys for the Plaintiff
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Fuller&Carr Law Office

lO/OJ/200i 15:56 FAX 208524

I4J 011

.

\

SuniUpide
\_..r'

September 17,2007

'I

Travis Waters
Printcraft Press
3834 Professional Way

Idaho falls, ID 83402
RE: Ongoing Sewage SpiU
Dear Mr. Waters,
As you arc aware on the evening of September 14, 2007 your sewer system overl1owed again and

...vas dumping raw sewage directly on the ground beneath your trailer.
Because of the way you have slopped the terrain this open sewage is flowing directly into the
water meter manhole owned by Sunnyside Park Utilities and attached directly to OUT water
system.
In addition to a direct vi~lation of State Law this disregard for our water system is unaccept:able

and will oot be allowed.
Within ten days from the date of this letter it is required that you have presented to and a:ccepted
by this company a written plan IUld proposal to prevent any further sewage spill on or near our
water facilities_

This plan must include:
1.

Clean up and sanitation procedures to be performed by B. third pa.rty.

2.

A proposed third party inspector to monitor your sewage operations to assure DO further
spills.

3.

A $15,000.00 cash bond posted to secure us from any potential damage to our facilities.

Please review and advice, as failure to have this wrirren plan aPPfP.ved as specified will result in
·nation
of your water service.
I
if

ye
Sunnyside Utilities, Inc.

cc: Mark Fuller

EXHIBIT

f\
We are an Equal Opportunity Employer

POBox 1768· Idaho Falls, ID 83403~1768 .. Phone (208)529~9891 • Fax (208)522-8949
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INDEPENDENT DRILLING, INC
692 A West Hwy 39
Blackfoot, ID 83221

Fax#

Invoice
Date

Invoice #

10/5/2007

1152

208-684-3788
208-684-3582

Bill To
Printcraft. Inc.
3834 Professional Way
Idaho Falls. ID 83402

P.O. Number

Terms

Due Date

Rep

F.O.B.

Net 30

1114/2007

KC

00048965

Description

Quantity

1
60
140
38
205
1
1
48
1

Price Each

Twp 2N Rge 37E Sec 36, Bonneville Cty, 3834 Professional Way,
Idaho Falls
RIG MOBILE
10' Dri IIing
8" DRILLING
WELL CASING, 10"
WELL CASING,6"
RING BIT, 6"
DRIVE SHOE. 10"
BENTONITE
CAP,WELL,WATER TIGHT,6"
SUBTOTAL 205' Well
NOTE: This is a corrected invoice for the completed well.

Amount

500.00
42.00
19.00
25.25
12.00
475.00
240.00
10.00
47.50

500.00
2,520.00
2,660.00
959.50
2,460.00
475.00
240.00
480.00
47.50
10,342.00

Total

$10,342.00

Thank you for your business!
Invoices are due in full within 30 days of invoice date. Interest is 1 112% per month, 18%
per year. Collection costs are the responsiblility of the customer. Liens will be imposed on
invoices over 45 days.

EXHIBIT

~

1 r

.L

B

~ ---""""'!::.--\..J

5

829

Invoice

INDEPENDENT DRILLING, INC
692 A West Hwy 39
Blackfoot, ID 83221

Fax#

208-684-3788
208-684-3582

Date

Invoice #

11/2/2007

1225

Bill To
07DI8-11-0721
0015207D45
07D22

Printcraft, Inc.
3834 Professional Way
Idaho Falls, ID 83402

P.O. Number

Terms

Due Date

Rep

F.O.B.

Net 30

12/2/2007

RAD

D0048965

Description

Quantity

Price Each

Amount

Twp 2N Rge 37E Sec 36,
I
I
I
I
50
I
160
165
4
2.5
[

PUMP,JACUZZI, I 1I2HP,CP CONTROL
TANK,WELL MATE,5.9GAL DRAW
PITLESS ADAPTER, I 114"
HYDRANT,BURIABLE,IOWA BRAND
CABLE,BURIABLE,12-4
VALVE,GAUGE & RELIEF
PIPE,PVC,SCHD80,1 1I4",T&C
CABLE,SUB,12-4
LABOR 2 MEN &TRUCK
MISCELLANEOUS SUPPLIES
PERMITS, WATER LINE & ELECTRICAL - COMMERICAL
RATE
SUBTOTAL Constant Pressure Pump System

1,800.00
225.00
88.00
125.00
1.09
30.00
1.50
LI8
75.00
90.00
261.29

1.800.00
225.00
88.00
125.00
54.50
30.00
240.00
194.70
300.00
225.00
261.29
3,543.49

Total

$3,543.49

Thank you for your business!
Invoices are due in full within 30 days of invoice date. Interest is 1 1/2% per month, 18%
per year. Collection costs are the responsiblility of the customer. Liens will be imposed on
invoices over 45 days.
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Michael D. Gaffney, ISB No. 3558
Jeffrey D. Brunson, ISB No. 6996
Beard St. Clair Gaffney PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstc1air.com
j eff@beardstc1air.com
Attorneys for the Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation, TRAVIS WATERS, an
individual,
Plaintiffs/Counterdefendants,

Case No.: CV-06-7097

vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
and KIRK WOOLF, an individual,

AFFIDAVIT OF JOHN M. AVONDET

Defendants/Counterclaimants.

STATE OF IDAHO
County of Bonneville

)
) ss.
)

I, John M. Avondet, having been duly sworn, depose and state as follows:

.5 834
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1.

I am over the age of 18 and am competent to testifY and the information

contained in this affidavit is made upon my own knowledge.
2.

I am an attorney with the law firm Beard St. Clair Gaffney PA, and

counsel for the above named plaintiff.
3.

Attached as Exhibit A is a true copy of the Third Party Beneficiary Utility

Agreement dated April 16, 2002.
4.

Attached as Exhibit B is correspondence dated September 18,2007 from

Mark Fuller to Lane Erickson.
5.

Attached as Exhibit C is correspondence dated September 28, 2007 from

Doy Ie Beck to Layne Erickson.
6.

Attached as Exhibit D is an email dated November 7, 2007 from Mike

Gaffney to Mark Fuller.
DATED: September 2, 2008

Subscribed and sworn before me on this 2nd day of September 2008.

;5
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CERTIFICATE OF SERVICE
I certify I am a licensed attorney in the state of Idaho and on September 2, 2008, I
served a true and correct copy of the Affidavit of John M. Avondet on the following by
the method of delivery designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167

[] U.S. Mail

~and-delivered

OF·
aCSlml·1 e

OF·
. . , aCSlml·1 e

Bryan Smith
McGrath & Smith
PO Box 50731
Idaho Falls, ID 83405-0731
Fax: (208) 529-4166

[Jc

U.S. Mail

~
, Hand-delivered

Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300

D.

U.S. Mail

~
.... Hand-delivered o

.·i

Facsimile

Jeff
D. Brunson
Of Beard St. Clair Gaffney PA
Attorneys for the Plaintiff
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THIRD PARTY BENEFICIARY UTILITY AGREEMENT
THIS AGREEMENT, made this _/b_ day of
!fIt; I
, 2002, by and between
Sunnyside Park Utilities, Inc., an" Idaho corporation (hereinafter called "Company") and
Sunnyside . Park Owners Association, Inc., an Idaho corporation (hereinafter called
"Representati ve").
WITNESSETH:
WHEREAS, the Company is now the owner of property in Bonneville County; State of Idaho
described in Schedule A, attached hereto, upon which there is located the Company's water
supply system and/or sewage system or upon which there is being constructed by the
Company and will be located a water supply system and/or sewage system; and
WHEREAS, the Company wa.rrants that all the property described in Schedule A, as well as
all water supply system and/or sewage systems hereafter acquired by the Company shall be
made subject to the Agreement by recordation of appropriate covenants, reservations,
restrictions, or conditions in such manner as is required by Idaho law to put all persons on
notice that such properties have been subjected to the terms of this Agreement; and
\VHEREAS, the Company hereby warrants that existing and future encumbrances, liens or
other indebtedness, if any, to the title of water supply systems and/or sewage systems now
mr..TJ1ed or hereafter acquired by the Company shall be subordinated :md made subject to this
Agreement; &'1d
WHEREAS, the Company intends to construct, operate, and maintain said water supply
systems and/or sewage systems for the purpose of supplying water and/or sewage collection
and disposal service to buildings, and other improvements located in areas and subdivisions
adjacent to or in the vicinities of said water supply systems and/or sewage systems (it being
understood that the company does not now and does not contemplate the furnishing. of .
garbage collection and garbage hauling services) and for that purpose will construct, lay, and
maintain water storage and distribution facilities, water and sewage mains, lateral lines,
manholes, pumping stations, and all other facilities and appurtenances necessary to maintain
an adequate water supply for consumption by the occupants of such buildings, and other
improvements in said areas and subdivisions and also necessary for the purpose of supplying
sewage collection and disposal serviCe to such buildings, and other improvements; and
WHEREAS, it is contemplated that the buildings, and other improvements to be served by the
said water supply system and/or sewage systems of the CO:tnPfulY wiil be located on properties
in said areas of subdivisions which will be security for mortgages given to various lenders,
including the Representative; and
WHEREAS, one of the inducing factors to the granting of mortgage loans on properties,
buildings, and other improvements in the areas to be served by the water supply systems
and/or sewage systems of the Company by the Repres(;ntative and other lenders and the
insuring thereof is that there will be continuo:ls(pffration and maintenance of the water
supply systems and/or sewage systems according to the approved standards set forth in this

I-

m
J:

><
W

Agreement, and that rate charges by the Company for its services will be reasonable, and the
Company is desirous of assuring that its rates will be reasonable, and also assuring the
continuance of the operation and maintenance of said water supply systems and/or sewage
systems, for the benefit of the present and future owners of properties, buildings, and other
improvements, and mortgagees holding mortgages covering such buildings and other
improvements, including the Representative.
NOW, THEREFORE, for and in consideration_of the reliance upon this Agreement by
the Representative and by present and future owners of buildings, residences, and other
improvements to be served by the water supply systems and/or sewage systems of the
Company, and by mortgagees (who will make and hold mortgage loans on such buildings,
and other improvements) the Company and the Representative do hereby covenant a.."tJ.d agree
as follows:
SECTION 1:
(a)
This Agreement is made not only with the Representative in its individual capacity but
also as the representative of and for the benefit of the present and future owners of or
occupants of all and each of the properties, buildings, and other improvements which are now
or may hereafter be served by the water supply systems and/or sewage systems of the
Company as well as the holders of any mortgage or mortgages covering any such buildings,
and other properties and improvements.
(b)
Any person, firm, or association represented by the representative herein, through the
representative herein and/or fu'1y appropriate governmental agency or corporation (1) served
by the water supply systems and/or sewage systems of the Company, and/or (2) holding any
mortgage on any property connected to the said systems or either of them, is hereby granted
the right and privilege and hereby authorized in its or their own .name and on its or their own
behalf to institute and prosecute at law or in equity in any court having jurisdiction of the
subject matter, to interpret and enforce this Agreement or any of its teTInS and provisions,
including, but not limited to, suits for specific performance, mandamus, receivership and
injunction.
SECTION 2:
(a)
The Company does covenant and agree that the Company shall supply at all
times and under adequate pressure for the use of each of the properties duly connected to its
water supply system a sufficient quantity of water to meet the reasonable needs of each of the
properties duly connected to said water supply systems. Such water shall be the quality and
purity as shall meet the 1974 Safe DrinJring Water Act of the U.S. Environmental Protection
Agency (EPA), so as to produce water without excessive hardness, corrosive properties, or
other objectionable characteristics making· it unsafe or unsuitable for domestic and ground use
or harmful to any or all pipes within and/or without the buildings, and other improvements.
Records of any and all tests conducted in conllection with said wate.r supply systems shall be
kept as permanent records by the Company and said records shall be open to inspection by the
State Board of Health of the State of Idaho and a duly delegated agent of the representative.
The said Board of Health and/or its agents shall at all times have access to the water supply
system of the Company to conduct any and all tests as said Board shall determine necessary to
.. f"'

A
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ascertain compliance with the said Standards and characteristics. In any event, the Company
shall have said Board make such analyses as shall be. deemed reasonably necessary and
required by the Board of Health and the Company shall pay all costs and expenses in
connection therewith. ill the event said Board shall determine that the purity of the water does
not meet the aforesaid Standards, the Company shall immediately at its sole cost and expense
make any adjustment, repair, installation,or improvement to its facilities that shall be
necessary or required or recommended by said Board to bring the purity of the water up to the
said Standards.
The Company shail provide at all times for each of the buildings, and other
improvements constructed in the areas and subdivisions served by the sewage systems of the
Company sewage service adequate for safe and sanitary collection 8....TJ.d disposal of all sewage
from said buildings, and other improvements, in accordance with the 1972 Federal Water
Pollution Control Act Amendments of the U.S. Environmental Protection Agency (EPA).
The Company further shall operate and maintain the sewage systems, including the
disbursement field, in a manner so as not to pollute the ground, air, or water 'in, under, or
around said areas or subdivisions with improperly or inadequately treated sewage. The
Company will operate the sewage system to reduce noxious or offensive gases or odors to a
minimum, but cannot completely eliminate the possibility of the system emitting odors
because of conversions and wind changes. .' The Company furiller agrees to operate the
systems in accordance with regulations and recommendations of the State Board of Health
and to produce an effluent of a quality satisfactory to the State Board of Health and al1y and
all other public aut.horities having jurisdiction over such matters. Records of any and all tests
conducted in connection with the systems shall be kept as perrnarlent records by the ComplliiY
and said records shall be open to inspection by the State Board of Health of the State of Idaho
and a duly delegated agent of the representative. The said Board of Health and its agents shall
at all times have access to the systems of the Company to conduct any and all tests as said
Board shall determine necessary to ascertain compliance with the said regulations and
recoJ1lJ.'11endations. In the event said Board shall determine that the operations of the systems
do not meet the said regulations or recommendations, the Company shall immediately, at its
sole cost and expense, make any adjustment, repair, installation or improvement to its
facilities that shall be necessary or required or recommended by said Board to bring the
operation of the systems up to the said regulations and recommendations. It is understood and
agreed that the Company does not and does not contemplate furnishing garbage collection or
garbage removal services.
.
(b)

SECTION 3.
The Company agrees to maintain said water supply systems and/or said sewage
systems at all times in good order and repair so that satisfactory water and sewage collection
and disposal service as provided in: the foregoing paragraphs may be supplied to each of said
buildings, and other improvements in sald areas or subdivisions in the quantity and in the
quality provided in the foregoing paragraph. The water supply systems andlor the sewage
systems shall be open for inspection at all times by the agents of the Idaho State Board of
Health.
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SECTION 4.

(a)
The Company reserves and has the right to establish and collect as a charge or
charges for water furnished and consumed by the owners or occupants of each of the
buildings, and other improvements at the rates as prescribed and permitted herein. The
Company shall have the right to install on the premises of each of the individual buildings,
and other improvements a water meter to be maintained by the Company through which all
water supplied to the consumer shall pass and to w1:).ich the Company shall have access at
reasonable times for the purpose of taking meter readings and keeping said meters in repair.
The Company may charge the cost to the customer of any material used, equipment rented or
the equivalent rate for the ComPaJ?-Y's equipment used a..nd labor expenses incurred in ma.1cing
any connection or in making any repair which is the responsibility of an owner.
(b)
The Company reserves and has the right to establish and collect as a charge or
charges for sewer service provided to the owners. or occupants of each of the buildings, and
other improvements served by the Company, the initial rates as shovvn in Schedule "B"
attached hereto and made a part hereof.

SECTION 5:

In the event the Company should fail to operate and maintain the water supply systems
and/or the sewage systems in the manner and under the conditions specified herein (failure
due to Acts of God, nature disasters or other causes beyond the control of the Companv... ,
including labor troubles or strikes, excepted) or in L~e event t~e Company collects or attempts
to co Hect from the consumers of water or from uses of the sewage systems charges Ll1 excess
of the rate or rates specified or provided for in this Agreement, then in either of such
contingencies, if such default shall continue for a period of thirty (30) days (or for a period of
two (2) days in the event such default consists ofa shutdown of the water or sewage treatment
plant or suspension of water or sewage services, except for the cases above set forth) after
vrotten notice to the company by any consumer, or by a duly authorized agent of the
representative, mortgagee, or by any person for whose benefit this contract is made, then <;IIld
in such eventthose persons so entitled may enforce this Agreement by action instituted for
such purpose in any court of competent jurisdiction and in such action shall be entitled as a
matter of right to an immediate hearing before a Court of competent jurisdiction for the
determination of whether the appointment of a receiver is appropriate and for· the
determination of whether such receiver or other officer appointed by the Court is entitled to
take immediate possession of the water supply systems and/or sewage systems of the
Company for the purpose of operating and maintaining the same with full right to hold, use,
operate, manage and control the same for the benefit of the parties for whom this agreement is
made with full right to collect the charges for services at rates not in excess of those specified
or provided for in this agreement.
".

SECTION 6.

..:...
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The Comp811Y may establish, amend or revise from time to time and enforce Rules and
Regulations for Water Service and Rules and Regulations for Sewer Service or Rules and
Regulations covering both water and sewer service and covering the furnishing of water
sUDDlv service and sewer service v;"ithin said areas of subdivisions. nrovided. however ,,11

such rules and regulations established by the Company from time to time shall at all times be
reasQnable and subject to such regulations as may now or hereafter be provided by law; and
provided further that no such rule or regulation so established, amended or revised can be
inconsistent with the requirements of this Agreement nor shall the same abrogate any
provision hereof. Any such rules and regulations established, amended, revised and enforced
by the Company from time to time shall be binding upon any owner or occupant of any of the
property located within the boundaries of such areas or subdivisions, the owner or occupant of
any building, or other improvement constructed or loc?-ted upon such property and the user or
consumer of any water supply service and sewer service.
.
SECTION 7.
Changes in tb.e initial rates described in Section 4 hereof may be proposed by the
Company and by third party beneficiaries ofthis Agreement in the following manner:
All rates proposed by the Company and by third party beneficiaries for the water
supply system and the sewage collection system shall be submitted by notice to the
representative and to all parties connected to the sewage collection system, and if within
ninety (90) days after such notice of a rate c~ange proposed by the Company not more than
one-half of such parties have signified in writing their opposition to such proposes rate
change, the Company may forthwith establish its new rates. If more tha.11 one-half of such
parties signify, in 'writing, their opposition to a rate change proposed by the Company, or if
more than one-half of such parties proposed in -vvriting a rate cha.l1ge which -Lhe Compa.11Y
opposes, ann the parties' carLDot negotiate at! agreement within ninety (90) days t; th~
reasonableness of the new rates, then the matter of the reasonableness of such new rates shall
be referred to a board of arbiters selected as follows: the Company shall designate one
arbiter, the objecting parties shall designate one arbiter, and the two arbiters thus selected
shall choose a third arbiter. The three arbiters shall make their written recommendations to
the parties to the dispute as to the reasonableness of the new rates within ninety (90) days
after the reference of the dispute by t.he arbiters shall be given to the Company and to all
objecting parties. All proceedings before the arbiters shall be recorded in written objections
to the recommendations within thirty (30) days after the decision. If no written objections are
made, it shall be considered that
parties have agreed that the new rates recommended by
the arbiters are reasonable, If written objections are filed by either side, the question of the
reasonableness of the new rates shall be the subject of review by a court of competent
jurisdiction in appropriate legal proceedings initiated for such purpose. In the event of
arbitration or court proceedings, the proposed change of rates shall be in abeyance and shall
not become effective until the conclusion of such proceedings.

all

SECTION 8.
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Notwithstanding any provision of this Agreement, no third party beneficiary shall
have or claim to have any right, title, lien, encumbrance, interest or claim of any kind or
character whatsoever in and to the Company's water supply system and/or sewage systems, or
properties and facilities; and the Company may mortgage, pledge or otheT'Nise enclL."'1lber, or
sell or otherwise dispose of, any or all of such water supply systems and/or sewage systems,
properties and facilities without the consent of such third parties. The words "properties and
facilities" as used in this Section shall not only include physical properties and facilities but

all real, personal and other property of every kind and character ovmed by the Company and
used, useful, or held for use in connection with its water supply systems andJor sewage
systems, including revenues and income from the users of water and sewage services, cash in
bank and otherwise; provided, however, that this Agreement as set forth herein shall be
binding upon all successors and assigns of the Company.
SECTION 9.

All notice provided for herein shall be in writing or by telegram, and if to Company
shall be mailed or delivered to Company at 3655 Professional Way, Idaho Falls, Idaho 83401,
and if to parties for whose benefit this contact is made shall be mailed or delivered to the
president or secretary of the representative at their last k.110wn addresses as furnished by the
representative to the company.
SECTION 10.
(a)
The covenants, reservations, restrictions or conditions herein set forth are and
shall be deemed to be covenants, reservations, restrictions, or conditions imposed and running
with the land and properties of the Company as listed on Schedule A attached hereto and
limiting the use thereof for the purposes and in the m3.J.iller set forth herein and shall be
binding upon and shall inure to the benefit of the Company, its successors and assigns, and
shall likewise be binding upon and shall inure to the benefit of all p3.J.-ties who, in any manner
whatsoever, shall acquire title to the Company's water supply systems 3.J."'1dJor sewage systems,
and properties and facilities as defmed in Section 8 hereof. To this end the Company shall
make all water supply systems and/or sewage systems now ovmed or hereafter acquired
subject to this Agreement by recordation or appropriate covenants, reservations, restrictions,
or conditions in such manner as is required by law to put all persons on notice that such water
supply systems andJor sewage systems have been subjected to the terms of this Agreement are
deemed to be covenants, reservations, restrictions, or conditions imposed upon and running
with the land listed on Schedule A attached hereto.
(b)
This Agreement shall also be binding upon and shall inure to the benefit of the
Representative, its successors and assigns, and as set forth in Section I hereof, all present and
future ovmers or occupants of all and each of the properties, buildings, and other
improvements which are now or may hereafter be .served by the water supply systems and/or
sewage systems of the Company on the property listed on Schedule A attached hereto, as well
as tt~e holders of fuiy mortgage or mortgages covering any such properties,buildings, and
other improvements, as well as the successors and assigns of all such present and future
ovmers and occupants and holders of mortgages.
SECTION 11.

This Agreement shall be governed by the laws of the State ofIdaho.
SECTION 12.

lG8

This Agreement shall remain in full force and effect and for the benefit of all parties
mentioned herein until either (a) the water supply systems and sewage· systems described

herein are taken over by governmental authority for maintenance and operation; or (b) other
adequate water supply and sewage collection and disposal service is provided by a
governmental authority through means other than the water· supply systems and sewage
systems owned by the Company; or (c) the rates, services and operation of the Company are
placed by law under the jurisdiction of a regulatory commission or other governmental agency
or body empowered to fix rates and to which a consumer of the Company may seek relief.
Upon the happening of any of the aforesaid events, this Agreement shall automatically
terminate; and, at the request of the Company, the Company and the Representative shall
execute an instrument canceling this Agreement
IN WITNESS WHEREOF, the Company and the Representative have caused this
Agreement to be du~y executed in several counterparts, each of which counterpart shall be
considered an original executed copy of this Agreement.
SUNNYSIDE PARK UTILITIES,
INC.

By:

d--:l-------#. _ _

Its~
/'
.

SUNNYSIDE. PARK OVINER'S
ASSOCIATION, INC.

BY:~/

Its: /~
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CORPORATE ACKNOWLEDGMENT
STATE OF IDAHO

)
) ss
)

County of Bormeville

On tlus ~ day of April, 2002, before me, the undersigned notary public, in and for the
.-

State of Idaho, personally appeared, Kirk Woolf, knO'WIl to me to be the President of the
corporation that executed the witmn instrument or the person who executed the foregoing
instnLment on behalf of said corporation, and acknowledged to me that such corporation
executed the same.
IN WITNESS WHEREOF I have hereunto set my hand and affixed my official seal, the
day and year first above written.

~Jg r(4JJ~
Notarj public for Idaho
Residing at Idaho Falls
My commission expires: f)~:"'D9~03
CORPORATE ACKNOWLEDGMENT
STATE OF IDAHO

)
) ss
)

County of Bormeville

On this ~ day of April, 2002, before me, the undersigned notary public, in and for the
. State of Idaho, personally appeared, Kirk Woolf, knO'WIl to me to be the President of the
corporation that executed the within instrument or the person who executed the foregoing
~

instrument on behalf of said corporation, and acknowledged to me that such corporation
executed the same.
IN WITNESS WHEREOF I have hereunto set my hand and affixed my official seal, the
day and year first above written.

~£4J1
Notary public for Idaho
Residing at Idaho Falls
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SCHEDULE A
Tract I
Septic Tank and Drain Fields

Beginning at a point that is S 89 degrees 42' 56" E 856.82 feet along the ,
sectionIine from the West One Quarter Comer of Section 36, TO\vnship 2
North, Range 37 East of the Boise Meridian and running thence S 0
degrees 00'54" E 45.91 feet; thence S 88 degrees 57'40" W 86.36 feet;
thence S 14 degrees 50'59" W 219.63 feet; thence S 62 degrees 53'33" E
160.32 feet; thence S 89 degrees 42'56" E 100.00 feet; thence NO degrees
00'54" W 332.82 feet; thence N 89 degrees 42'56" W 100.00 feet to the
Point of Beginning, containing 1.44 acres.

Tract II

Well Location

BeginnL.'1g at the Nortbvest comer of Lot 5, Block 2, Surmyside Industrial
and Professional Park, Division No.1, Bonneville County, Section 36,
T2N, R. 37 EBM and running thence along the west boundary of Lot 5, a
distance of 60 feet, thence S 89 degrees 54'00" W 60 feet; thence N 0
degrees 04'08" W to the North boundary of Lot 5, thence N 89 degrees
54'00" E along the North boundary of Lot 5 to t.1).e Point of Beginning.

..

,t.

SCHEDULEB
Water and Sewer Service ahd Connection Charges
Monthly Charge

Business Sewer Service
Business Water Service

$17.50
$12.50

Basic Connection Charges
Each Sewer Connection
Each Vlater Connection

$500.00
$500.00

Company shall also charge the cbst to the Company of any material used,
equipment rented or equivalent rate Jor Company's equipment used, and
labor expense incurred in making any connection or in making any repair
which.is the responsibility of any owner. The Company reserves the right
to assess additional connection charges for services in excess of basic
business sewer an.a water services.

FULLER & CARR
ATTORNEYS AT LAW
Mark R. Fuller
Steven E. Carr'
Daniel R. Beck-Associate
~Also

Licensed in Utah

410 Memorial Drive, Suite 201
P.O. Box 50935
Idaho Falls, Idaho 83405-0935

Telephone
(208) 524-5400
Facsimile
(208) 524-7167

September 18, 2007

Lane V. Erickson, Esq.
RACINE OLSEN NYE BUDGE & BAILEY
PO. Box 1391
Pocatello, ID 83204-1391
RE:

Ongoing Sewage Spill

Dear Mr. Erickson:
As you are aware there has been a continuing problem with Printcraft's above ground sewage system
overflowing and dumping raw sewage directly on the ground beneath the trailer on which the tanks are
located. This matter has been a problem for many months. In early May, 2007, it was observed that a pit
adjacent to the storage tanks was filing with raw sewage. Three pictures of this overflow are attached.
During his May 17, 2007, deposition Terry Luzier testified that the tanks had overflowed more than 5 but
less than 10 times. See Deposition of Terry Luzier, p. 126, I. 13-21. Also on May 17, 2007, Cindy
Donovan testified that the tank had overflowed, and she believed it was less than 10 times. See
Deposition of Cindy Donovan, p. 5, I. 9-13.
We are also aware of the January 5, 2007, letter issued by the Department of Environmental Quality to
Printcraft Press regarding the tank overflow which occurred on December 19, 2006. (copy enclosed)
Laboratory analysis of the wastewater leaking from the tank showed that it had the biological and physical
characteristics of domestic sewage.
This problem of overflow is continuing and has recently recurred on the evening of September 14, 2007.
Because of the way Printcraft has sloped the terrain under the trailer, this open sewage is flowing directly
into the water meter manhole owned by Sunnyside Park Utilities and attached directly to the water system
which serves the entire subdivision, including employees of Printcraft Press. Two pictures evidencing the
erosion caused by the flow into the manhole are also enclosed. In spite of multiple warnings, Printcraft
has been unable to manage these tanks for over nine months.
IDAPA 58.01.0854201 requires that all potable water distribution systems must be protected from
contamination. Specific guidelines for separation of potable and non-potable pipelines are set forth in
IDAPA 58.01,08,542.07, The provision following provides for a separation of a minimum of twenty-five
(25) feet between any potable water pipe and any septic tank or subsurface wastewater disposal system.
:,~::::J

It is clear that Idaho law is being violated by the tanks leakin sewa e onto the ground in front of the

EXHIBIT
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September 18, 2007
Page 2

Printcraft Press facility located in the Sunnyside Industrial Park. Open sewage is flowing directly into the
water meter manhole and risks the health and safety of all occupants of Sunnyside Industrial and
Professional Park. Enclosed you will please find a letter recently sent by Sunnyside Park Utilities, Inc., to
Printcraft Press seeking immediate remediation of this condition. As a professional courtesy, this letter is
sent to you seeking your assistance to avoid terminating the water service to Printcraft Press. However,
unless the ten (10) day time period set forth in the attached letter is strictly complied with to clean up and
sanitize the water meter manhole, and adjacent property, designate a third party inspector and provide the
required cash bond, Sunnyside Park Utilities, Inc., will terminate the water service to Printcraft Press for
the health and safety of the employees of Printcraft Press and all who are served by the water system of
Sunnyside Park Utilities. These terms are not negotiable. I encourage you to give this matter your
immediate attention and contact me directly with your client's timely response.
Very truly yours,
FULLER & CARR

Mark R. Fuller
Attorney at Law

Enclosures
c: client
MRF:kss
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09-28-'07 14:16 FROM-

September 28, 2007

Layne V. Erickson
POBox 1901
201 E. Center Street
Pocatello ID 83204
RE; Printcraft Press
Ongoing Sewage Spill
Dear Mr. Erickson,
We are in receipt of your letter dated September 26, 2007 and acknowledge the same.
It's unfortunate that you chose to rely on such misinformation. I simply responded to the
Idaho Dig Line, "Notice to Intent to Excavate". The well driller identified the location by
plastic bottle on the ground. I showed him the location of our water and we both
concluded there should be no conflict. This location was then changed 40 feet to the west
without notice. I seriously doubt Mr. Clovis will tell you anything different than this. I
made no request to Bonneville County or any other entity to "pull the wen drillers
pennit".

I spoke to Mr. Loftus and he seemed unaware of the responsibilities placed upon him in
your letter. We assume you will cocrect this deficiency.
We will expect a letter from your engineer certifying that the entire area has been
adequateiy cleaned up and your sewer faoility has been constructe-d in such a manner that
nothing will enter our meter manhole, in the unlikely event of a spill.
Because of the excavation and landscaping by your client this meter sits in a hole. It is
required that you raise this manhole to a sufficient elevation that no spillages will enter.
This all needs to be done at the direction of and written approval by your engineer.
Additionally, we need a written plan of how and by whom you intend to monitor to
prevent any further spills.
As per a third party inspector, District 7 has proven themselves unfit to accomplish such a
task. DEQ is acceptable provided we receive written confirmation 0'MII_IlliIiilil..·. ._ _ _~
EXHIBIT
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09-28-'07 14:16 FROM-

1, Approval of your sewer facilities,
2. Frequency and type of inspection.
3. Properly executed Consent Order defining the consequence of violation.
We consider a bond from a bonding company too cumbersome and not readily available
to us for cleanup. We would accept a CD pledge to our company and reviewed annually.
Based on successful annual review~ both the CD and the interest would be returned to
your firm.
Since it appears you are making a good faith effort we will extend the deadline for
compliance 10 days (October 8,2007). Please contact us if you have any questions as to
the requirements of this letter.

14'6
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FW: Printcraft Water

Subject: FW: Printcraft Water
From: John A

[ View Email Thread

1

[ Look Up User 1

To: docushare <docushare@beardstclair.com>
Cc:

Sent: Wednesday, November 7,200704:34:10 PM MST
Received: Wednesday, November 7,200704:34:10 PM MST

From: Mike
Sent: Wednesday, November 07, 2007 2:58 PM

To: 'fullerandcarr@ida.net'
Cc: 'travis@printcraftpress.com'; Jeff; Lance
Subject: FW: Printcraft Water

Mark,

Your email of yesterday is quite difficult to understand. First, it makes no
empirical sense. Printcraft's well system is not connected to your client's water
system and any allegations from your "informant" are highly improbable.
Additionally, I would suggest that before you make allegations that your "water
system is reduced" you produce hydrological and geological data to support
these allegations. We are talking about science, not vague allegations. If you
have data to support your "informant's" assertions, we would be more than
happy to have the data analyzed by a competent hydrologist. You are also
more than welcome to look at the engineeri ng of our system.
Travis Waters also informed me today you cut off Printcraft's water supply from
the Sunnyside system. I would remind you of our previous correspondence
regarding the fact that Sunny falls within the jurisdiction of the PUC and you
have failed to follow the correct iDAPA ruies to take such an action.
EXHIBIT
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Quite frankly, I do not have time to respond to your myriad emails and letters,
particularly when they make no logical sense and appear to be designed simply
to posture in a threatening and unprofessional manner. In the future, please try
to make you correspondence courteous, cogent and intelligible.

Michael D. Gaffney
Beard St. Clair Gaffney PA

2105 Coronado Street
Idaho Falls, ID 83404
Phone (208) 557-5203

Fax (208) 529-9732
e-mail: gaffney@beardstclair.com

Beard St

This e-mail is sent by a law firm and contains information that may be privileged and confidential. If you are not the intended recipient,
please delete the e-mail and notify us immediately.

I RS Rules of Practice require us to inform you that advice, if any, in this email (including any attachments) concerning federal tax
matters is not intended to be used, and cannot be used or relied upon for the purpose of avoiding penalties under the Internal
Revenue Code, nor for promoting, marketing or recommending any transaction or matter addressed herein.

From: Fuller and Carr Law Offices [mailto:fullerandcarr@ida.net]
Sent: Tuesday, November 06,20071:35 PM
To: Jeff
Subject: Printcraft Water
Jeff -I am informed that Printcraft's well in now producing and their draw on Sunnyside Park Utilities' water system is
reduced.The system as designed cannot support two separate water sources. If our pump goes down for any reason, the
pressurized system will draw water from Printcraft's well, preventing repair and risking contamination. What would you have
Sunnyside do regarding continued water service to the building? Should I address this issue with J&LB Properties?

If continued service is desired, modifications to the connection will be required and the building's owner or rental manager is
obligated to pay additional connection fees of $800 for each additional tenant.We were recently informed two additional tenants
also occupy the building. I need a verbal or email response to this important issue today and a written disconnect request ASAP,
if that is the action desired. Thanks, Mark Fuller.

1~'8

5852

t}

l)

; 1

T

Michael D. Gaffney, ISB No. 3558
Jeffrey D. Brunson, ISB No. 6996
Beard St Clair Gaffney PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
jeff@beardstclair.com
Attorneys for the Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation, TRAVIS WATERS, an
individual.
Plaintiff/Counterdefendant,

Case No.: CV-06-7097

vs.
SUNNYSIDE UTILITIES, INC., an Idaho
corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
and KIRK WOOLF, an individual,

AFFIDAVIT OF ROBERT C. STARR

Defendants/Counterclaimants.

STATE OF IDAHO
COUNTY OF BONNEVILLE

)
) ss.
)

I, Robert C. Starr, having first been sworn, depose and state:

..) 853
Affidavit of Robert C. Starr Page 1

1. I am over the age of eighteen, am competent to testify, and do so from personal
knowledge.
2. I have been retained as an expert witness by Printcraft Press, Inc. (Printcraft).
3. My education includes a Bachelor of Civil Engineering, and both a Master of
Science and a Doctor of Philosophy in Earth Science, with a specialty in contaminant
hydrogeology.
4. I have worked as a water resources engineer or hydrogeologist since
undergraduate graduation.
5. I have also worked with two engineering consulting firms, one university research

center, and one national laboratory in either civil engineering or hydrogeology.
6. I am currently a hydrogeologist and am employed by North Wind, Inc.
7. A community water system like the one maintained by Sunnyside Utilities is
required to be operated under positive pressure.
8. Idaho Law (IDAPA S8.01.08.SS2.0Ib) requires that public water systems be
operated at a pressure of at least 20 pounds per square inch (psi).
9. Any sewage that may have spilled from the storage tanks located at Printcraft
would have constituted standing water/sewage. The images in the photos attached to
Mark Fuller's affidavit appear to be standing sewage/water.
10. It takes approximately a depth of 2.3 feet of standing water to generate 1 psi of
pressure.
11. Standing water could enter the pressurized pipes of a public water system only if
(a) there was a leak in the system, and (b) the pressure in the standing water next to the
potable water pipeline was greater than the pressure inside the pipeline.

5854
Affidavit of Robert C. Starr Page 2

12. In order for standing water/sewage to infiltrate a water system operated at a
pressure of20 psi, the potable water pipeline would (a) have to have a leak, and (b) be
submerged at a depth of at least 46 feet in the pool of standing water/sewage.
13. None of the photographs submitted by Mr. Fuller appear to show a pipeline
submerged in standing water/sewage at a depth that could cause contamination. Any
pools of standing water/sewage appear to be at most about five feet deep.
14. I have seen no evidence that Sunnyside's community water system is pressurized
at less than 20 psi.
15. There is no reasonable probability that the sewage spills like those shown in Mr.
Fuller's affidavit could contaminate Sunnyside's community water distribution system if
the system is operated and maintained properly.
DATED: September 2, 2008

Robert C. Starr
Subscribed and sworn before me on,Jhis 2nd day of September, 2008.
e;::-
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CERTIFICATE OF MAILING
I certify that I am a licensed attorney in the State of Idaho and on September 2,
2008, I served a true and correct copy ofthe AFFIDAVIT OF ROBERT C. STARR on
the following by the method of delivery designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167
Bryan D. Smith
McGrath Smith & Associates
PO Box 50731
Idaho Falls, ID 83405-0731
Fax: (208) 529-4166
Bonneville County COUlihouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300

0

U.S. Mail

~d.delivered o

o U.S. Mail ~nd-delivered

o U.S. Mail

Facsimile

0

Facsimile

~and-delivered 0

Facsimile

f

MiCh 1D. Gaffney
leffre
. Brunson
Beard St. Clair Gaffney PA
Attorneys for Plaintiff
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Michael D. Gaffney, ISB No. 3558
Jeffrey D. Brunson, ISB No. 6996
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
j eff@beardstclair.com
Attorney for Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC. an Idaho
corporation, TRAVIS WATERS, an
individual,
Case No.: CV-06-7097
Plaintiffs/Counterdefendants,
AFFIDAVIT OF CANDY HIGH
vs.
SUNNYSIDE UTILITIES, INC., an Idaho
corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
KIRK WOOLF, an individual,
Defendants/Counterclaimants.
STATE OF IDAHO
COUNTY OF BINGHAM

)
)ss.
)

I, Candy High, being first duly sworn, on oath, state:
1. I am competent to testify and do so from personal knowledge.
2. I am the secretary for Independent Drilling, Inc.

5~
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3. Attached as Exhibit A are invoices from Independent Drilling to Printcraft
Press.
4. These invoices have been paid in full by Printcraft Press.
DATED: August 29,2008.

Candya;Iigh
Subscribed and sworn before me on this 29 th day of August, 2008.
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CERTIFICATE OF SERVICE
I certify I am a licensed attorney in the state of Idaho and on September 2, 2008, I
served a true and correct copy of the Affidavit of Candy High on the following by the
method of delivery designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167

D
.. '

.
U.S. Mall

gRand-delivered

D
"

F aCSlml
. ·1 e

Bryan Smith
McGrath & Smith
PO Box 50731
Idaho Falls, ID 83405-0731
Fax: (208) 529-4166

EJ.

U.S. Mail

~
.
. Hand-delIvered

D.......

F aCSlml
. ·1 e

Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300

~;

U.S. Mail

~

D.....

FaCSlml
. ·1 e

.; Hand-delivered
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DRILLING 6843582

FROM:

INDEPENDENT DRILLING, INC
692 A West Hwy 39
Blackfoot, ill 83221

Fax #

Invoice

208-684-37R8
208-6S4·3582

Date

Invoice #

101512007

1152

8ill To
I'rinlcrnll. Inc"
)834 I'rol~5Sion!\1 Way
Idaho Fnlb. 10 83402

P.o. Number

Terms

Due Date

Rep

F.O.8.

Net30

1l/4/2007

KC

00048965

Description

Quantity

Price Each

Twp 2N Rge 3713 Sec 36, Bonneville Cry, 3834 Professional Way.
Idaho Falls
1 RIG MOBILE
60 10' Drilling
140 8" DRI.LLING
38 WELL CASING. 10"

500.00
42.00
19.00
25.25
12.00
475.00
240.00
10.00
47.50

205 WELL CASING.G"
1
I
48
I

RING BIT. 6"
DRIVE SHOE, 10"
BENTONITE
CAP,WELL.WATER TIGHT.6"
SUBTOTAL 205' Well
NOrE: ·111is is II corrected invoice for the completed well.

Total

Amount

500.00
2,520.00
2,660,00

959.50
2.460.00
475.00
240.00
4KO.OO
47.50
10.342.00

$10,342.00

Than k you lor your business!
Invoices nrc due in rull within 30 days of invoice date. Interest i$ I 112% per month, 18%
per year. Collection costs arc the rcspollsiblility oflhe customer. Liens will be im osed on
invoi ces over 45 days,

EXHIBIT

A

1
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DRILLHlG 6843582

FROM: I

INDEPENDENT DRILLING, INC

Invoice

692 A West Hwy 39

Blackfoot, ID 83221

Fax#

208-684·3788
208·684·3582

Date

Invoice #

11/2/2007

1225

Bill To
07D18·11·0721
00152071)45
07022

Printcfllft. hle"
3834 Prolbssionul Way
Idllho rulls. 10 113402

P.O. Number

Quantity

Terms

Due Date

Rep

F.O.B.

Net 30

121212007

RAO

00048965

Price Each

Description

Amount

Twp 2N Rgc: 37E See 36,
I PUMP,JACUZZI,I 1/2HP.CP CONTROL
I TANK,WELL MATE,5.9GAL DRAW
1
I
50
I
160
165

PITLESS ADAPTF;R,I 1/4"

HYDRANT.BURlABLE,IOWA BRAND
CJ\I.3LE,LH1RIAULE,12-4

VALVE,GAUGE & RELIEF
l'IPB,/'YC,SCHUlHl,1 J/4",T&C

CABLE,SUB.12-4
4 LABOR 2 MEN &TRUCK

J,SOO.OO

1,1100.00

225.00
88.00
125.00
1.09
30.00
1.50
118
75.00

225.00

90.0()

2.5 MISCELLANEOUS SUPPLIES
I PERMITS, WATER LTNE & ELECTRICAL - COMMERICAL

261.29

RATE
SUBTOlAL Constant Pre~sure Pump System

88.00
125.00
54.50
30.00
24000
194.70
300.00
225.00
261.29
3,543.49

Total

$3,543.49

Tha.nk you for your business!
Invoices lire due in full within 30 days of invoice dale. Int.:r.:st is 1 1/2% per month. 18%
per yeaf. Collection costs arc the responsiblility of the customer. Liens will bc imposed on
invokc~ over 45 duys

18"
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Michael D. Gaffney, ISB No. 3558
Jeffrey D. Brunson, ISB No. 6996
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
j eff@beardstclair.com
Attomeys for Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRlNTCRAFT PRESS, INC. an Idaho
corporation, TRAVIS WATERS, an
individual,
Case No.: CV-06-7097
Plaintiff/Counterdefendant,
MEMORANDUM IN OPPOSITION TO
MOTION FOR PARTIAL SUMMARY
JUDGMENT RE: DAMAGES
vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRlAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
KIRK \VOOLF, an individual,
Defendants/Counterclaimants.
The plaintiff, Printcraft Press Inc. (Printcraft), through counsel of record, Beard
St. Clair Gaffney PA, submits the following memorandum in opposition to the Motion
for Partial Summary Judgment re: Damages filed by the defendants, Sunnyside Park

Memorandum in Opposition to Motion for Partial Summary Judgment re: Damages
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Utilities, Inc., and Sunnyside Industrial and Professional Park, LLC (collectively
Sunnyside ).
INTRODUCTION

Fraud constitutes epicenter of this litigation. Everything involved in this case
arose because the defendants committed fraud against Printcraft. Had Sunnyside not
concealed material facts at the time Printcraft investigated the industrial park as a
possible location for its business, this litigation would never have occurred. Sunnyside
knew material information and purposefully hid that information from Printcraft. There
are triable issues of fact whether Sunnyside'S fraud proximately caused Printcraft's
damages. There are triable issues of fact as to the amount of those damages. Summary
judgment should be denied.

LEGAL STANDARD
A motion for summary judgment shall be granted "if the pleadings, depositions,

and admissions on file, together with the affidavits, if any show that there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as a matter
of law." IDAHO R. Clv. P. 56( c) (2008); G&M Farms v. Funk Irrigation Co., 119 Idaho
514,516-17,808 P.2d 851, 853-54 (1991). The moving party bears the burden of
establishing the lack of a genuine issue of material fact. Tingly v. Harrison, 125 Idaho
86,89,867 P.2d 960 (1994).
When assessing the motion for summary judgment, Idaho courts liberally
construe all disputed facts in favor of the non-moving party, and draw all reasonable
inferences and conclusions supported by the record in favor of the party opposing the
motion. Cook v. State Dep't ofTransp., 133 Idaho 288, 294, 985 P.2d 1150, 1156 (1999).
If reasonable people could reach different conclusions or draw conflicting inferences
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from the evidence, the motion must be denied. Id. However, the plaintiff's case must be
"anchored in something speculation and a mere scintilla of evidence is not enough to
create a genuine issue." G&A1 Farms v. Funk Irrigation Co., 119 Idaho 514, 516-17, 808
P.2d 851, 853-54 (l991)(intemal citation omitted). If the evidence reveals no disputed
issues of material fact, the trial court should grant the motion for summary judgment.
Cook, 133 Idaho at 294,985 P.2d at 1156.

STATEMENT OF FACTS
1.

On August 15, 1996, Sunnyside Industrial and Professional Park, LLC

(SIPP) completed and filed a septic sewer system permit for the installation of a septic
sewer system. The septic sewer system permit included numerous pages from SIPP
describing the use of the system and included drawings and details of the system's
location. The septic sewer permit states that it is only for "lor 2 commercial office
buildings." (Waters Aff. Ex. A.)I
2.

District Seven inspected the septic system and tank on August 23, 1996.

District Seven noted that a 1,000 gallon tank had been installed instead of the 750 gallon
tank as listed in the original application. (Id. Ex. B.)
3.

District Seven's report also noted that the septic tank for SIPP required

cleaning "every three to five years." (Jd.)
4.

On March 29,2002, Doyle Beck and Kirk Woolf formed Sunnyside Park

Utilities, Inc. (SPU). (Id. Ex. E.)
5.

At the time SPU was formed the original septic sewer system operated

with more connections that it had been approved for. (Jd. Ex. F.)

180
1

This affidavit was previously submitted to the Court on August 2, 2007.
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6.

On April 15,2002, District Seven notified Beck, and Woolf: that "no new

connections will be allowed to the current sewer collection system until a Large Soil
Absorption System [LSAS], that replaces the current septic system, is approved and
operating." (Jd.)
7.

District Seven indicated that it intended to notify Bonneville County that

the current septic system servicing SIPP was inadequate for any additional connections.
(Id.)

8.

On April 16,2002, SPU entered into an agreement with Sunnyside Park

Owners Association, Inc. (SPOA). The agreement provided for water and sewer services
for the subdivision that was being developed. The agreement is titled "Third Party
Beneficiary Utility Agreement" (third party agreement). (Id. Exs. D & G.)
9.

The third party agreement obligated SPU to provide adequate sewage

services for the safe collection and disposal of all sewage from the buildings located
within the SIPP. (Id. Ex. G.)
10.

According to the third party agreement, SPU bears the full responsibility

for adjustment, repair, installation, or improvement of the facilities to bring the sewer
system into compliance with the State ofIdaho's regulations or recommendations. (Id.)
11.

Neither Sunnyside nor SPOA recorded the third party agreement in 2002.

12.

Prior to the construction of the building occupied by Printcrafi, Travis

Waters saw a sign listing the subdivision as "SUlmyside Industrial and Professional
Park." (Id.
13.

~

16.)
Travis Waters reviewed the plat map and the subdivision was labeled on

the plat map as "Sunnyside Industrial and Professional Park." (Id.

~

17.)
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14.

The Second Amended Covenants, Conditions and Restrictions of

Sunnyside Industrial and Professional Park (CCRs) provide that the general purpose and
use of the lots "shall be that of a continued use of said lots for commercial and industrial
purposes." (ld. Ex. H.) The CCRs also provide that the lots would be used for
"manufacturing and industrial enterprises." (ld.)
15.

Printcraft partially relied on the description of the subdivision, and the plat

map in deciding that the SIPP subdivision would be an ideal location for Printcraft's
business. (ld.
16.

~

19.)

In early 2005, Travis Waters, Printcraft's president, met with Beck and

Woolf. Printcraft provided Beck and Woolf with blueprints for the building to be
occupied by Printcraft. (Id.
17.

~

20.)

Beck and Woolf told Waters at the September 2005 meeting that a sewer

connection existed on the lot where Printcraft's building would be built. (ld.

~

21.)

18.

Waters told Beck and Woolf that Printcraft would occupy the building.

19.

Beck and Woolf knew and understood the nature of Printeraft's business

prior to Printcraft moving into its building located in SIPP. (ld.

~

22.)

20.

Beck and Woolf knew the name of Printeraft's business. (ld.)

21.

Beck, Woolf, SIPP, and SPU never disclosed to Printcraft that the septic

sewer system provided by SPU was permitted only for "1 or 2 commercial buildings"
prior to Printcraft's occupancy of the building. (ld.
22.

~

23.)

Beck, Woolf, SIPP, and SPU did not disclose to Printcraft prior to its

occupancy of the building that seven or eight commercial buildings were connected to the
septic system in violation of the septic systertl ~ermit. (ld.~. 24.)
Memorandum in Opposition to Motion for Partial Summary Judgment re: Damages
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23.

Beck, Woolf, SIPP, and SPU never disclosed to Printcraft prior to

Printcraft's occupancy of the building that the septic system consisted of only one 1,000
gallon tank and that the system's capacity was only SOO gallons per day. (Id.
24.

~

2S.)

Prim' to Printcraft's occupancy of the building, Beck, Woolf, SIPP, and

SPU, never notified Printcraft that District Seven had advised Beck and Woolf that "no
new connections will be allowed on the current sewer collection system until a [LSAS],
that replaces the current septic system, is approved and operating. (Id.

2S.

~

26, Ex. L.)

Prior to Printcraft's occupancy of the building, Beck, Woolf, SPU, and

SIPP never notified Printcraft that the third party agreement or the CCRs existed or that
the defendants relied upon them.
26.

(Id.~

27.)

In January 2006, Printcraft moved from its previous location to the

building located within SIPP. Printcraft started operating its business in January 2006.
27.

Printcraft had entered an agreement with J&LB Properties, Inc., and CTR

Management, LLC to be responsible to pay for and obtain a sewer connection from the
subdivision. (Wilde Aft'. ~~ 3-4; Boyle Aft'. ~~ 4-s.i
28.

On August 23, 2006, Beck delivered a letter to District Seven admitting

that the original system was designed only to handle SOO gallons per day. The letter
concedes that in March 2002, the system approached 300 to 400 gallons per day. (Waters
Aft'.

~

34, Ex. P.)
29.

On September 20,2006, Printcraft received a copy of the third party

agreement and the Rules and Regulations for Sewer Service for the first time. (Id.

~

39,

Ex. S.)

2

These affidavits were previously submitted to the cour~~3gust 2,2007.
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30.

On December 15,2006, Sunnyside severed Printcraft's septic/sewer

connection. (ld.
31.

~

48.)

Printcraft \vould not have moved from its original building and occupied

the premises within SIPP had Printcraft learned that the sewer system was permitted to
only have "lor 2 commercial building" connections. (ld.
32.

~

50.)

Printcraft would not have moved from its original building and occupied

the premises within SIPP had Printcraft learned that the septic sewer system consisted of
only one 1,000 gallon tank with a daily capacity of 500 gallons. (ld.
33.

~

51.)

Printcraft would not have moved from its original building and occupied

the premises within SIPP had Printcraft learned that the septic sewer system had seven or
eight commercial buildings connected to the defendants' inadequate septic sewer system
in violation of the defendants' permit. (Jd.
34.

~

52.)

Printcraft would not have moved from its original building and occupied

the premises within SIPP had Printcraft learned that District Seven had advised that "no
new connections will be allowed on the current sewer collection system until a [LSAS],
that replaces the current septic system, is approved and operating." (Id.
35.

~

53.)

Had Printcraft learned that the Third Party Beneficiary Utility Agreement,

the Rules and Regulations, or the CCRs existed or that the defendants relied upon them as
a way to only accept "human waste" into their septic sewer system, Printcraft would have
never moved from its original building and occupied the premises in SIPP because
Printcraft would have known that the septic services would be inadequate for Printcraft's
needs.
36.

Kellye Eager (Eager) testified that the septic system has a capacity

problem. (Eager Dep. 142:19-143:4, December 7, 2007.)

194
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37.

Eager also testified that the capacity problem with the septic system is

derived from the 11 connections to a system that was originally permitted for two. (Id.
143:6-8.)
38.

The septic system at Smillyside violates IDAPA because it is located in a

pit. It could be flooded in the event of a major snow melt. The tanks in series
requirements do not meet the IDAP A requirements for the said volume of the tanks as
placed in series. The tanks were installed without inspection and there were other
deficiencies to what was installed to the temporary system. (ld. 143:15-22.)
39.

The septic system also did not take into consideration the process flows.

(ld. 143:24-25.)

40.

The original permit for the septic system allowed 300 gallons per day, one

or two buildings. The connection of the third building violated IDAPA. (ld. 148:17-2l.)
ARGUMENT

I. There are triable issues of fact as to Printcraft's damages.

a. Sunnyside's standing argument fails or is immaterial.

Sunnyside'S initial argument regarding standing fails because all damages
incurred by third parties were "passed through" to Printcraft. Smmyside knew that
Printcraft bore the burden of other parties' damages since August 2,2007. Printcraft
submitted two affidavits, among others, on August 2,2007: Lawry Wilde's affidavit and
Luke Boyle's affidavit. Lawry Wilde (Wilde) is a member ofCTR Management, LLC.
(Wilde Aff.

,r 2.)

~

2.) Luke Boyle (Boyle) is an officer of J&LB Properties, Inc. (Boyle Aff.

The affidavits established that the entities those individuals represented had passed

costs through to Printcraft. Consequently, those costs have been Printcraft's burden and
Printcraft should be able to recover those costs as damages.
1
.L v'

°5
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When considering the issue of standing, Idaho courts have looked to its federal
compatriots, specifically the United States Supreme COUli, for guidance. Koch v. Canyon
County, 177 P.3d 372,374 (Idaho January 25, 2008). One of the key decisions on the
issue of standing is Warth v. Seldin, 422 U.S. 490 (1975).
In Warth, the Court considered "whether the litigant is entitled to have the court
decide the merits of the dispute or of particUlar issues." Warth, 422 U.S. at 498. Of
course, the Court considered standing in the context of both "federal-court jurisdiction
and prudential limitations on its exercise." ld. Justice Powell commented, "In both
dimensions it is founded in concern about the proper-and properly limited-role of the
courts in a democratic society." Id. Justice Powell continued, "In its constitutional
dimension, standing imports justiciability whether the plaintiff has made out a 'case or
controversy' between himself and the defendant within the meaning of Art. III." Id.
"This is the threshold question in every federal case .... " ld. "As an aspect of
justiciability, the standing question is whether the plaintiff has 'alleged such a personal
stake in the outcome of the controversy' as to warrant his invocation of federal-court
jurisdiction and to justify exercise of the court's remedial powers on his behalf." Id. at
498-99. Under Warth, a court can invoke jurisdiction "only when the plaintiff himself
has suffered 'some threatened or actual injury resulting from the putatively illegal
action." ld. at 499.
The court in Warth clarified a two-step analysis for conferring standing on an
individual. First, "when the harm is a 'generalized grievance' shared in substantially
equal measure by all or a large class of citizens, that harm alone normally does not
warrant exercise of jurisdiction." ld. The first prong of the analysis does not apply
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because Printcraft is not alleging a generalized grievance shared by a large class of
citizens. Printcraft's injury is discrete and readily identifiable.
Second, the Warth

COUli

"has held that the plaintiff generally must assert his own

legal rights and interests and cannot rest his claim to relief on the legal rights or interests
ofthird parties." !d. Printcraft has asserted only its legal rights in this case. Printcraft is
the only plaintiff and has asserted claims against various defendants. However,
Printcraft's rights are derived from its relationship as the tenant of the building that was
custom built for Printcraft's occupancy. Printcraft entered into an agreement with J&LB
Properties, Inc. and CTR Management, LLC, whereby Printcraft became responsible to
pay for and obtain a sewer connection from the subdivision which had already occurred.
(Wilde Aff. , 4; Boyle Aff. , 5.) J&LB Properties, Inc., as the owner of the lot, leased
the building to CTR Management, LLC, who in tum leased to Printcraft. 3 (Wilde Aff. ,
3; Boyle Aff. , 4.) Thus, Printcraft became responsible for the sewer connection and
bore the full burden of the costs for connecting to the subdivision's.sewersystem. The
damages, which would arguably be the damages that third-parties might have against
Sunnyside, would never have been incurred had Sunnyside disclosed all material
information to Printcraft. Printcraft has established that it has a sufficient stake in the
litigation to assert claims for those damages due to Printcraft's relationship to CTR
Management, LLC, J&LB Properties, Inc., and Printcraft's responsibilities for ensuring
sewer and water service to the lot.

3 There has been some discussion throughout the litigation of Print craft's only being a month-to-month
tenant. However, Travis Waters has repeatedly testified that Printcraft's commitment to lease the building
located in SIPP is a ten year lease. The most recent testimony to this effect occurred on December 22,
2008. Printcraft will supplement the record with the appropriate transcript excerpts once the transcript is
prepared. If the defendants want to go down the road of arguing that Printcraft can just move out, then
Printcraft reserves the right to ask the court for leave to amend to retain an expert to calculate those costs.
In all likelihood the costs under the scenario just posijee.w~uld dwarf the damages being currently sought
by Printcraft.
1. v {
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Furthennore, Printcraft's damages all flow from Sunnyside's fraud. Printcraft's
damages include those costs that would not have been incurred had the fraud never been
perpetrated. Damages are

ilL.~erently

a fact question for the finder of fact. Lombard v.

Cory, 95 Idaho 868, 872, 522 P.2d 581 (1974). Printcraft would never have discharged
anything into SIPP's sewer system had the defendants not defrauded Printcraft.
Printcraft's damage flows from the fraudulent acts and if a jury decides that the
fraudulent conduct constituted a substantial factor in Printcraft's losses, then Printcraft
deserves to be compensated accordingly. Thus, the motion for partial summary judgment
should be denied.

b. Printcraft's damages are recoverable because they are a result of the
defendants' fraud.
There are triable issues of fact whether Printcraft's claimed damages are
recoverable. There are two recognized methods for measuring damages in fraud cases.
First, courts have recognized and applied the "out of pocket" rule in measuring fraud
damages. Watts v. Krebs, 131 Idaho 616, 621, 962 P.2d 387, 392 (1998). The other
method of measuring fraud damages is the "benefit of the bargain" rule. Id. "The
underlying principle is that the victim of fraud is entitled to compensation for every
wrong which is the natural and proximate result of the fraud. The measure of damages
which should be adopted under the facts of the case is one which will effect such result."

ld. The determination of damages is for the jury. See Lombard v. Cory, 95 Idaho 868,
872,522 P.2d 581 (1974) (noting that the "initial detennination" of damages is for the
jury); see also 1-1 Damages in Tort Actions § 1.04 (Matthew Bender 2008). "The trier of
fact is ordinarily accorded broad discretion in determining the amount of compensation to
be awarded, mainly because the measuremrtfsmany elements of damage is not
susceptible to any fixed or calculable standard." 1-1 Damages in Tort Actions § 1.04.
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According the finder of fact broad discretion is consistent with the notion that each case
should be evaluated on its own facts. See Watts, 131 Idaho at 621,962 P.2d at 392.
The Court should not limit the nature of Printcraft' s damages as a matter of law.
Such an action would inappropriately intrude on the province of the jury as the finder of
fact. This is especially true when the nature of Sunnyside's fraudulent conduct induced
Printcraft to move its business from its previous location into SIPP. The damages
suffered by Printcraft include all of the costs associated with providing the Printcraft
facility with suitable water and sewer service. Printcraft moved its facility into SIPP
because Sunnyside held SIPP out as an industrial park capable of servicing all of
Printcraft's needs. (See generally Waters Aff.) The moving costs should be
compensated and can be established by Travis Waters' own testimony as to the costs for
moving the Printcraft business. The undisclosed information would have altered
Printcraft's decision to move and this mess would not have happened. (ld.) The cost for
connecting to the Idaho Falls system is also recoverable because they are a proximate
result of the fraud.
The costs of hooking up to Sunnyside's sewer system were passed on to
Printcraft. See, discussion, supra. Ultimately the trier of fact must decide Printcraft's
damages. Sunnyside's arguments encourage the Court to perform an end run around a
responsibility that squarely falls to a jury.

c.

There are triable issues offact whether Printcraft can recover for hauling
sewage and/or obtaining an alternate sewer discharge source.

Printcraft should be afforded the opportunity to present its full damage case to the
JUry.

Assuming Printcraft carries its burden at trial, it is entitled to be fully compensated

for its losses proximately caused by Sunnyside's fraud. The fraudulent acts predate any
"illegal" conduct engaged in by Printcraft.

lD9
Without the fraudulent acts, Printcraft would
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never have moved into SIPP. Without the fraudulent acts, Printcraft would never have
discharged anything into SIPP's inadequate sewer system. Without the fraudulent acts,
Printcraft never would have constructed the specialized building in SIPP (moving costs),
never would have had to store and haul Printcraft's sewage (storage, hauling, and
disposal costs), and never would have had to annex into Idaho Falls and incur connection
costs to the Idaho Falls system (connection costS).4 All these costs are components of
Printcraft's damages that proximately flow from the Sunnyside's fraudulent conduct and
they should be recoverable.
"The issue of causation is usually a question of fact for the jury." Walker v. Am.
Cyanamid Co., 130 Idaho 824, 831, 948 P.2d 1123, 1130 (1997); Garrett Freightlines,
Inc. v. Bannock Paving Co., 112 Idaho 722, 726, 735 P.2d 1033, 1037 (1987). "Only in
rare situations is the trial court justified in removing the issue of proximate cause from
the consideration of the jury." Roberts v. Transp. Dep't, 121 Idaho 727, 736, 827 P.2d
1178,1187(Ct.App.1991).
Proximate cause does not mean "sole" or "only" cause. The Idaho Jury
Instruction on proximate cause reads:
When I use the expression "proximate cause," I mean a cause that, in natural
or probable sequence, produced the injury, the loss or the damage
complained of. It need not be the only cause. It is sufficient if it is a
substantial factor in bringing about the injury, loss or damage. It is not a
proximate cause if the injury, loss or damage likely would have occurred
anyway.
There may be one or more proximate causes of an injury. When the
negligent conduct of two or more persons or entities contributes concurrently
as substantial factors in bringing about an injury, the conduct of each may be

The defendants insist on filing a profuse number of motions on issues that are ultimately irrelevant to the
litigation. Many of the issues that have been brought into play are simply not relevant to the litigation.
Nevertheless, the defendants have filed multiple motions for summary judgment at significant expenditure
of time, money, and other resources.
4

2 (] 0
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a proximate cause of the injury regardless of the extent to which each
contributes to the injury.
IDJL2d 2.30.2. In this case, there are triable issues whether the defendants' fraud, in
the natural and probable sequence, was a substantial factor in Printcraft relocating its
business to SIPP. Any breach of contract conm1itted by Printcraft post-dated the
fraud committed by Sunnyside. Whether Sunnyside's conduct proximately caused
any damages should be decided by ajury.
Printcraft has retained David M. SmithS as an expert witness. Smith is a
Certified Valuation Analyst, Certified Forensic Financial Analyst, and Licensed
Celiified Public Accountant. (Smith Dep., transcript in preparation.) 6 The range of
dan1ages as calculated by David Smith is $237,323.19 to $314,474.54. (Smith Dep.,

transcript in preparation.) The amount of damages has been calculated to a
reasonable degree of probability. (Jd.) David Smith's expert testimony includes the
costs for connecting to the City ofIdaho Falls' sewer system and also includes the
costs incurred for the storage, hauling, and disposal of Printcraft' s sewage from the
time of disconnection to present. (Beck Aff. Ex.B.)7 The moving costs that
Printcraft incurred to move into the industrial subdivision can be established by
Travis Waters' testimony. Taken together, those are the damages that Printcraft is
claiming. Those are the damages that Printcraft has always claimed. The damage
figures are the amounts in which the defendants' fraudulent conduct was a
substantial factor in causing. Only a jury can make the ultimate determination of

There are two David Smiths in this case. David C. Smith works for the City of Idaho Falls. David M.
Smith is Printcraft's retained expert witness.

5

The record will be supplemented with the relevant portions of Mr. Smith's deposition as soon as the
transcript is available.

6

7 Rather than cherry pick from Mr. Smith's expert report, Printcraft will supplement the record with a copy
of David Smith's deposition testimony and his expert;:tJ?i?,as soon as the deposition transcript is finished.

HV~
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how Printcraft can be compensated for the defendants' fraud. Watts, 131 Idaho at
621,962 P.2d at 392. Summary judgment should be denied.

CONCLUSION
The motion for partial summary judgment should be denied.
DATED: December 23,2008.

Jeffre
. Brunson
Of Beard St. Clair GaHiley PA
Attorneys for the Plaintiff
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The plaintiff, Printcraft Press Inc. (Printcraft), through counsel of record, Beard
St. Clair Gaffney PA, submits the following memorandum in opposition to Doyle Beck's
and Kirk Woolfs (collectively defendants) Motion for Summary Judgment. l
INTRODUCTION

Once again the defendants' motion brings the fraud by omission issue to the
forefront of this litigation. Printcraft's claims for fraud by omission have been
thoroughly vetted by the Court. Sunnyside Park Utilities, Inc. (Sunnyside) filed motions
for summary judgment as to fraud by omission on July 19,2007, and on November 21,
2007. The Court evaluated Printcraft's fraud by omission claim under heightened
scrutiny when Printcraft sought leave to amend its complaint to include a claim of
punitive damages against Sunnyside and later against Beck and Woolf, individually.
In short, the Court has trod this ground before and the most recent motion for
summary judgment raises nothing novel for the Court's consideration. Indeed, the
present motion for summary judgment contorts the facts and law. The arguments do not
stand up to even cursory scrutiny. Summary judgment should be denied.
STANDARD OF REVIEW

A motion for summary judgment shall be granted "ifthe pleadings, depositions,
and admissions on file, together with the affidavits, if any show that there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as a matter
oflaw." IDAHO R. CIV. P. 56(c) (2008); G&M Farms v. Funk Irrigation Co., 119 Idaho
514,516-17,808 P.2d 851, 853-54 (1991). The moving party bears the burden of

2C5
1 Sunnyside Park Utilities, Inc. joined in Beck's and WooIrs Motion on December 9, 2008. To the extent
Printcraft argues against Beck's and Woolf's motion, it concurrently applies to Sunnyside Park Utilities,
Inc.'s motion on the bases enunciated by Beck and Woolf.
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establishing the lack of a genuine issue of material fact. Tingly v. Harrison, 125 Idaho
86, 89, 867 P.2d 960 (1994).
When assessing the motion for summary judgment, Idaho courts liberally
construe all disputed facts in favor of the non-moving party, and draw all reasonable
inferences and conclusions supported by the record in favor of the party opposing the
motion. Cook v. State Dep't oj Transp. , 133 Idaho 288, 294, 985 P.2d 1150, 1156 (1999).
If reasonable people could reach different conclusions or draw conflicting inferences
from the evidence, the motion must be denied. Id. However, the plaintiffs case must be
"anchored in something speculation and a mere scintilla of evidence is not enough to
create a genuine issue." G&M Farms v. Funk Irrigation Co., 119 Idaho 514, 516-17, 808
P.2d 851,853-54 (1991)(intemal citation omitted). If the evidence reveals no disputed
issues of material fact, the trial court should grant the motion for summary judgment.
Cook, 133 Idaho at 294,985 P.2d at 1156.

STATEMENT OF FACTS
1.

On August 15, 1996, Sunnyside Industrial and Professional Park, LLC

(SIPP) completed and filed a septic sewer system permit for the installation of a septic
sewer system. The septic sewer system permit included numerous pages from SIPP
describing the use of the system and included drawings and details of the system's
location. The septic sewer permit states that it is only for "1 or 2 commercial office
buildings." (Waters Aff. Ex. A.)2
2.

District Seven inspected the septic system and tank on August 23, 1996.

District Seven noted that a 1,000 gallon tank had been installed instead of the 750 gallon
tank as listed in the original application.
2

Cffcli' B.)
.5 880

This affidavit was previously submitted to the Court on August 2,2007.
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3.

District Seven's report also noted that the septic tank for SIPP required

cleaning "every three to five years." (Id.)
4.

On March 29,2002, Doyle Beck and Kirk Woolfforrned Sunnyside. (!d.

5.

At the time Sunnyside was formed the original septic sewer system

Ex. E.)

operated with more connections that it had been approved for. (Id. Ex. F.)
6.

On April 15, 2002, District Seven notified Beck, and Woolf, that "no new

connections will be allowed to the current sewer collection system until a Large Soil
Absorption System [LSAS], that replaces the current septic system, is approved and
operating." (Id.)
7.

District Seven indicated that it intended to notify Bonneville County that

the current septic system servicing SIPP was inadequate for any additional connections.
(ld.)

8.

On April 16, 2002, Sunnyside entered into an agreement with Sunnyside

Park Owners Association, Inc. (SPOA). The agreement provided for water and sewer
services for the subdivision that was being developed. The agreement is titled "Third
Party Beneficiary Utility Agreement" (third party agreement). (ld. Exs. D & G.).3
9.

The third party agreement obligated Sunnyside to provide adequate sewage

services for the safe collection and disposal of all sewage from the buildings located
within the SIPP. (Jd. Ex. G.)
10.

According to the third party agreement, Sunnyside bears the full

responsibility for adjustment, repair, installation, or improvement of the facilities to bring

207
This document was presented to Travis Waters at his December 22, 2008 deposition as a single document
including the Sunnyside Utilities, Inc.'s Rules and Regulations for Sewer Service.

3
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the sewer system into compliance with the State of Idaho's regulations or
recommendations. (Id.)
11.

Neit.~er

12.

Prior to the construction of the building occupied by Printcraft, Travis

Sunnyside nor SPOA recorded the third party agreement in 2002.

Waters saw a sign listing the subdivision as "Sunnyside Industrial and Professional
Park." (Id.

~

13.

16.)
Travis Waters reviewed the plat map and the subdivision was labeled on

the plat map as "Sunnyside Industrial and Professional Park." (Id.
14.

~

17.)

The Second Amended Covenants, Conditions and Restrictions of

Sunnyside Industrial and Professional Park (CCRs) provide that the general purpose and
use of the lots "shall be that of a continued use of said lots for commercial and industrial
purposes." (Id. Ex. H.) The CCRs also provide that the lots would be used for
"manufacturing and industrial enterprises." (Id.)
15.

Printcraft partially relied on the description of the subdivision, and the plat

map in deciding that the SIPP subdivision would be an ideal location for Printcraft's
business. (Id.
16.

~

19.)

In early 2005, Travis Waters, Printcraft's president, met with Beck and

Woolf. Printcraft provided Beck and Woolf with blueprints for the building to be
occupied by Printcraft. (Id.
17.

~

20.)

Beck and Woolftold Waters at the September 2005 meeting that a sewer

connection existed on the lot where Printcraft's building would be built. (Id.
18.
~

21.)

~

21.)

Waters told Beck and Woolf that Printcraft would occupy the building. (Id.

208
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19.
(Id.

~

Beck and Woolf knew and understood the nature of Printcraft' s business.

22.)
20.

Beck and Woolf knew the name of Print craft's business. (Id.)

21.

Beck, Woolf, SIPP, and Sunnyside never disclosed to Printcraft that the

septic sewer system provided by Sunnyside was permitted only for "lor 2 commercial
buildings" prior to Printcraft's occupancy of the building. (Id.
22.

~

23.)

Beck, Woolf, SIPP, and Sunnyside did not disclose to Printcraft prior to its

occupancy of the building that seven or eight commercial buildings were connected to the
septic system in violation of the septic system's permit. (Id.
23.

~

24.)

Beck, Woolf, SIPP, and SmIDyside never disclosed to Printcraft prior to

Printcraft's occupancy of the building that the septic system consisted of only one 1,000
gallon tank and that the system's capacity was only 500 gallons per day. (Id.
24.

~

25.)

Prior to Printcraft's occupancy of the building, Beck, Woolf, and

Smmysidenever notified Printcraft that District Seven had advised Beck .and ..woolf that
"no new connections will be allowed on the cun-ent sewer collection system until a
[LSAS], that replaces the current septic system, is approved and operating. (Id.

~

26, Ex.

L.)

25.

Prior to Printcraft's occupancy of the building, Beck, Woolf, Sunnyside,

and SIPP never notified Printcraft that the third party agreement or the CCRs existed or
that the defendants relied upon them.
26.

(Id.~

27.)

In January 2006, Printcraft moved from its previous location to the building

located within SIPP. Printcraft started operating its business in January 2006.
27.

On August 23,2006, Beck delivered a letter to District Seven admitting

that the original system was designed only to handle 500 gallons per day. The letter
Memorandum in Opposition to Doyle
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concedes that in March 2002, the system approached 300 to 400 gallons per day. (Jd.

~

34, Ex. P.)
28.

On September 20, 2006, Printcraft received a copy of the third party

agreement and the Sunnyside Utilities, Inc.'s Rules and Regulation for Sewer Service for
the first time. (Id.
29.

39, Ex. S.)

On December 15,2006, Sunnyside severed Printcraft's septic/sewer

connection. (ld.
30.

~

~

48.)

Printcraft would not have moved from its original building and occupied

the premises within SIPP had Printcraft learned that the sewer system was permitted to
only have "1 or 2 commercial building" connections. (Jd.
31.

~

50.)

Printcraft would not have moved from its original building and occupied

the premises within SIPP had Printcraft learned that the septic sewer system consisted of
only one 1,000 gallon tank with a daily capacity of 500 gallons. (ld.

~

51.)

32. ' Printcraft would not have moved from its original building and .occupied
the premises within SIPP had Printcraft learned that the septic sewer system had seven or
eight commercial buildings connected to the defendants' inadequate septic sewer system
in violation of the defendants' permit. (ld.
33.

~

52.)

Printcraft would not have moved from its original building and occupied

the premises within SIPP had Printcraft learned that District Seven had advised that "no
new connections will be allowed on the current sewer collection system until a [LSAS],
that replaces the current septic system, is approved and operating." (ld.
34.

~

53.)

Had Printcraft learned that the Third Party Beneficiary Utility Agreement

or the CCRs existed or that the defendants relied upon them as a way to only accept
"human waste" into their septic sewer system, Printcraft would have never moved from
Memorandum in Opposition to Doyle Beck's and Kirk Woolf's Motion for Summary Judgment
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its original building and occupied the premises in SIPP because Printcraft would have
known that the septic services would be inadequate for Printcraft's needs.
Kellye Eager (Eager) testified that the septic system has a capacity
problem. (Eager Dep. 142:19-143:4, December 7, 2007.)
36.

Eager also testified that the capacity problem with the septic system is

derived from the 11 connections to a system that was originally permitted for two. (Id.
143:6-8.)
37.

The septic system at Sunnyside violates IDAPA because it is located in a

pit. It could be flooded in the event of a major snow melt. The tanks in series
requirements do not meet the IDAP A requirements for the said volume of the tanks as
placed in series. The tanks were installed without inspection and there were other
deficiencies to what was installed to the temporary system. (Id. 143:15-22.)
38.

The septic system also did not take into consideration the process flows.

(ld. 143:24-25.)

39.

The original permit for the septic system allowed 300 gallons per day, one

or two buildings. The connection of the third building violated IDAP A. (Id. 148: 17-21.)
ARGUMENT

The defendants raise only two issues as to Printcraft's claims for fraud. The
defendants arguethatPrintcraft had no "right to rely" in this case. (Br. Supp. Mot.
Summ. J. 2.) The defendants also argue that Printcraft cannot establish facts showing the
"requisite knowledge" in Beck and Woolf for a fraudulent nondisclosure claim. (Id.)
The other elements of fraud are not challenged. At summary judgment, a nonmoving party need only respond to the elements of its claim that are challenged by the
moving party's motion. Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 887 P.2d
Memorandum in Opposition to Doyle
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1034 (1994). Any attempt to raise issues on other elements of Printcraft's fraud claims in
the defendants' reply brief is contrary to Idaho law and should be rejected by this Court.

I. Printcraft has presented a triable issue of fact as to its "right to rely" in this
case.
The facts underlying Print craft' s claim for fraud have not undergone a tectonic
shift since the Court decided Printcraft's motions to amend to add punitive damages
against Beck, Woolf, and Sunnyside. However, since the defendants raise the issue of
reliance once again, it must be fully addressed.
Fraud may be established by silence when a defendant had a duty to speak.

Chiarella v. United States, 445 U.S. 222 (1980). A duty to speak "arises in situations
where the parties do not deal on equal terms or where information to be conveyed is not
already in possession of the other party." G&M Farms v. Funk Irr. Co., 119 Idaho 514,
808 P .2d 851 (1991). "The gist of a constructive fraud finding is to avoid the need to
prove intent (i.e., knowledge of falsity or intent to induce reliance), since it is inferred
directly from the relationship and the breach." Country Cove Dev., Inc. v. Myron, 143
Idaho 595, 601, 150 P.3d 288, 294 (2006).
The defendants assert that the eighth element of fraud is a party's "right to rely
thereon." (Br. Supp. Mot. Summ. J. 3.) The defendants cite the G&M Farms decision
for authority. The G&M Farms case was decided in 1991. However, the Idaho Supreme
Court has more recently stated that the eighth element of fraud is "justifiable reliance."

Mannos v. Moss, 143 Idaho 927, 155 P.3d 1166 (2007). This Court has evaluated
Printcraft's factual basis for justifiable reliance on multiple occasions.
On August 31, 2007, the Court held that "the issue of justifiable reliance is
generally a question of fact." (Mem. Dec. Order 15.) (citing King v. Lang, 136 Idaho

5886
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905,42 P.3d 698 (2002). This Court then found that the trier of fact, i.e., the jury, would
ultimately decide whether Printcraft's reliance on the undisputed non-disclosures was
justified. (ld.) The underlying facts for Printcraft's claims have not cha..'1ged since
August 31, 2007, when the Court first denied summary judgment on constructive fraud. 4
The defendants cite several cases for the proposition that a party cannot
reasonably or justifiably rely on an illegal or otherwise unenforceable promise. (Br. Supp
Mot. Summ. J. 3-4.) Specifically, the defendants cling to L&L Doc's, LLC v. Florida

Division ofAlcoholic Beverages and Tobacco, 882 So.2d 512 (Ct. App. Fla 2004),
Lawler v. Jacobs, 83 Cal. App. 4th 713 (2000), and Stuckart Lumber Co. v. Employee
Benefits Insurance Co., Inc., 555 F.Supp. 22 (1982). However, the defendants' reliance
is misplaced and the cases are inapplicable to the facts of this case. A careful
examination of the holdings demonstrates these cases' incongruence.
The facts in L&L Doc's LLC arose in Florida. L&L Doc's LLC, 882 So.2d at 513.
Florida, apparently, outlawed gambling by statute. Id. at 515 (quoting State v. Beasley,
580 So.2d 139, 142 (Fla 1991). The case involved the purchase ofarestaurant and bar.

Id. at 513. When the buyers purchased the restaurant and bar, the bar housed several slot
machines. Id. It appears that the seller had allegedly represented that the buyers could
use the slot machines to generate revenue for the business. Id. at 515. After purchasing
the restaurant and bar, the buyers were eventually arrested and charged for engaging in
gambling. Id. at 513. During the course of civil litigation the buyers alleged fraud and
that they should be allowed to recover against the seller "because [the seller] made them
believe they could continue to use the slot machines and generate revenue from them."

Just as the facts had not changed prior to the Court denying Sunnyside's motion for summary judgment
dated November 21,2007, in its order dated December 26,2007.

4
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Id. at 515. The seller responded that regardless of whether there was a misrepresentation
"the buyers were not justified in relying upon a misrepresentation which they knew or
should have known, with the exercise of some diligence, was false." !d. The Florida
Court of Appeals agreed with the seller. Id. The Court's analysis focused on the
representations made by the seller and not the perforn1ance of the buyers, as the
defendants in this case have argued.
The facts of L&L Doc's LLC and this case could not be more different. In L&L
Doc's LLC, the seller represented to the buyers that the buyers could use the slot
machines to generate revenue. The buyers could not, as a matter of law, justifiably rely
on those representations because Florida outlawed gambling. Here, the defendants failed
to disclose the limited capacity, the limited building hookups, the existence of the third
party agreement, the Rules and Regulations, and the CCRs. The nondisclosures were
material to Printcraft's decision to ultimately move into the SIPP. (See generally Waters
Aff.). Printcraft did not rely upon per se illegal promises from the defendants, as was the.
case in the L&L Doc's LLC case. Therefore, the L&L Doc's LLC case is of no value.
The Lawler v. Jacobs decision is based on California state law. In Lawler, the
parties agreed to waive California's antideficiency protection. The waiver violated
California law and public policy. Lawler, 83 Cal.App.4th 723, 736-37 (2000). Since the
agreement itselfwas void, the contract could not "be made the foundation of any action,
either in law or equity." Id. at 737. Regardless of the waiver's illegal nature, Lawler
brought a fraud action based on the nonperformance of the invalid antideficiency waiver.
Id. at 738. This case does not involve any analogous facts. Printcraft's claim for fraud is
based on the nondisclosure of facts that were material to Printcraft's ultimate decision to
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move into SIPP. Printcraft's move into SIPP was not invalid ab initio like the
antideficiency waiver in Lawler, and therefore, the Lawler case does not apply.
The United States District Court of Oregon decided Stuckart Lumber Co. v.
Employee Benefits Insurance Co., 555 F.Supp. 22 (D. Or. 1982). In Stuckart Lumber
Co., the Court noted that a party has a right to rely on a promise forming the basis of

fraud when the promise is unenforceable because of the Statute of Frauds. Id. at 23-24.
The court also commented that when a promise is unenforceable because the promise
itselfis illegal, then there might not be a right to rely. Id. at 24. "Courts refuse to aid one

who complains that an illegal promise has not been performed." Id. Thus, Stuckart
Lumber Co. has no application to this case.

All of the cases cited by the defendants involved affirmative promises made by
the parties. The affirmative promises in those cases were invalid due to illegality. In this
case, where the fraud is by non-disclosure of material facts, there are limited affirmative
statements upon whichPrintcraft bases its claim for fraud. 5 Thus, the defendants' cases
are distinguishable and of no value.
This Court previously considered whether Printcraft's performance of an illegal
act disposes of Printcraft's constructive fraud claim as a matter oflaw. The Court found:
Defendants argue that since Plaintiff was occupying the property in the absence of
an occupancy permit, it cannot claim justifiable reliance on alleged
misrepresentations-or non-disclosures, i.e., there can be no justifiable reliance
when performing an unlawful act. The Court however does not believe that
occupying the property without a permit is dispositive of this issue. Instead, it is
5 The Court has previously addressed whether Printcraft can proceed with fraud by affirmative
representations. However, there are two areas of the litigation where the affirmative representations by the
defendants become relevant to the fraud case. First, there were signs staked at the entrance/exit of the
Industrial Park advertising the subdivision as a location for commercial or light industrial businesses. The
second issue is one that just recently arose in Doyle Beck's December 3,2008, deposition, where Mr. Beck
testified about an earlier "recorded" iteration of the CCRs. (Beck Dep. 21 :22-24:25, December 3,2008.)
All iterations of the CCRs have been requested by Printcraft. Thus, the Court should allow Printcraft to
proceed with establishing these relevant facts as a platfonn from which to establish its fraud claim.
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the Court's opinion that the occupation of the property without an occupancy
permit is simply evidence which may have an affect (sic) on whether reliance was
justified (as determined by a jury), proximate cause, and/or damages.
(Order 3, December 26,2007.) The Court also commented:
Furthermore, the alleged detrimental reliance is not just the occupancy of the
building, but also the closing down of Plaintiffs business at the prior location.
There was nothing illegal about making a decision to cease doing business at one
location in anticipation of doing business at another location.
(ld.) The Court's logic applies to the defendants' present arguments as to fraud.

The defendants misconstrue the facts in an effort to bootstrap this Court's
decision that Sunnyside was justified in cutting off Printcraft' s sewer connection into
Printcraft's claim for constructive fraud. Printcraft's claim is for fraud by non-disclosure.
The Court has previously ruled that fraud by silence is a recognized claim in Idaho.
(Mem. Dec. Order 13.) The Court noted that under the Sowards v. Rathbun decision, 134
Idaho 702, 8 P.3d 1245 (2000), SUlli1yside potentially had a duty to disclose if the "fact
known by one party and not the other is so vital that if the mistake were mutual the
contract would be voidable, and the party knowing the fact also knows that the other does
not know it." (ld.) The following excerpt from the defendants' briefing is emblematic of
the systemic defect in their arguments. The defendants argue:
Similarly, Printcraft had no "right to rely" on Beck and Woolf s promises that the
sewer system had no limitations because the law declares all the waste Printcraft
discharged illegal for Printcraft to discharge. Accordingly, this court should rule
as a matter of law that Printcraft cannot prove its fraud claim because it cannot ~
establish its "right to rely" and therefore grant Beck and Woolfs summary
judgment.
(Br. Supp. Mot. Summ. J. 10.)
The defendants' argument is severely flawed. First, the defendants
mischaracterize the nature of Printcraft' s allegations. Printcraft has never alleged that the
defendants promised Printcraft a sewer system with no limitations. The point is that the
Memorandum in Opposition to Doyle Beck's and Kirk Woolf's Motion for Summary Judgment
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defendants knew that there was a problem with the septic system, they knew that no new
connections would be allowed, they knew that it was undersized, and they knew all of the
other problems with the system. Despite their k..'1owledge the defendants did nothing and
never disclosed the limitations on the system. Printcraft derives its fraud claim from the
material information the defendants did not disclose when Printcraft decided whether to
purchase a lot within SIPP. Second, the statement that all of Printcraft' s waste discharges
are illegal constitutes rank hyperbole and is unsupported in the record. The decision
whether a party's reliance was justifiable under Idaho law is a fact question and cannot be
resolved as a matter of law. See King, 42 P.3d 698.
The fraud claim only relates to the sewer issue because the non-disclosures were
sewer related. Printcraft has repeatedly shown that had Print craft known that the septic
system was permitted only for 1 or 2 buildings that it would not have moved from its
previous location. (Waters Aff.

~

50.) In fact, Printcraft did not even know that the

sewage system was a septic system. Printcraft reasonably assumed that is was a central
sewage system because of the 30 acre size of the industrial park. Waters has been
deposed three times and has submitted affidavits to this effect. Waters has also
repeatedly testified that Printcraft would not have moved from its original building and
occupied the premises within SIPP had Printcraft learned that the septic sewer system
consisted of only one 1,000 gallon tank with a daily capacity of 500 gallons. (See e.g., id.
~

51.) Printcraft would not have moved from its original building and occupied the

premises within SIPP had Printcraft learned that the septic sewer system had seven or
eight commercial buildings connected to the defendants' inadequate septic sewer system
in violation of the defendants' permit. (Jd.

~

52.) Printcraft would not have moved from

its original building and occupied the premises within SIPP had Printcraft learned that
Memorandum in Opposition to Doyle Beck's and Kirk Woolf's Motion for Summary Judgment
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District Seven had advised that "no new com1ections will be allowed on the current sewer
collection system until a [LSAS], that replaces the current septic system, is approved and
operating." (Id.

~

53.) Had Printcraft learned that the Third Party Beneficiary Utility

Agreement, the Rules and Regulations, or the CCRs existed or that the defendants relied
upon them as a way to only accept "human waste" into their septic sewer system,
Printcraft would have never moved from its original building and occupied the premises
in SIPP because Printcraft would have known that the septic services would be
inadequate for Printcraft's needs. (Id.

~

54.) Thus, there are issues of fact whether

Printcraft would have been in SIPP in the first place had Beck, Woolf, and the other
defendants disclosed the pertinent, material information about the sewer system. This is
a quintessential fraud by omission case and nothing that the defendants present in their
motion changes the underlying facts of the fraud. 6
Therefore, the motion for summary judgment should be denied consistent with the
Court's prior rulings.
II. Printcraft has presented the Court with triable issues of fact whether the
defendants knew that Printcraft was unaware of the sewer system's
limitations.

Printcraft has repeatedly demonstrated its right to prosecute a fraud claim against
the defendants. The defendants' arguments as to the defendants' degree of knowledge
about what Printcraft did or did not know is dizzying.
Idaho recognizes that the moving party bears the burden of establishing the
absence of questions of material fact when seeking summary judgment. Foster v. Traui,
The defendants' arguments are reminiscent of those made back in August 2007 on Printcraft's breach of
contract claim. Though Printcraft believes that the Memorandum Decision and Order dated August 31,
2007, and this Court's denial of Printcraft's Motion for Reconsideration is error, the decision is what it is
for purposes of Printcraft's breach of contract claim. The fraud claim is an entirely different matter and this
court has passed on repeated opportunities to dismiss the fraud claim. This is simply because there are
issues of material fact as to fraud that only a jury can decide.
6
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141 Idaho 890, 893,120 P.3d 278,281 (2005). The burden of generating material fact
questions shifts to the non-moving party only after the moving party demonstrates in the
record that there is an absence of material fact questions. See id. (citing Thomson v.
Idaho Ins. Agency, 126 Idaho 527, 531, 887 P.2d 1038,293 (1992). Furthermore, a party
does not have to conclusively prove its case at summary judgment. See IDAHO R. CIV. P.
56(c); Friel v. Boise City Housing Auth., 126 Idaho 484, 485,887 P.2d 29 (1994). Facts
are construed liberally in favor of Printcraft as the non-moving party. See id. Therefore,
Printcraft does not need to try its full case-in-chiefto the Court simply because the
defendants filed another motion for summary judgment. See Friel, 126 Idaho at 485. So
long as Printcraft can demonstrate to the Court that there are issues of material fact as to
the challenged elements of the fraud claim, summary judgment should be denied.
The defendants have not established through deposition testimony or affidavits
that the defendants did not know about Printcraft's deficient knowledge about the sewer
system. This is because the whether the defendants knew that Printcraft lacked
knowledge is a factual question to be decided by way of the evidence. Printcraft should
not be required to prove a negative in this case, i.e., what the defendants did not know.
Instead, Printcraft can establish what information the defendants knew at the time they
negotiated with Printcraft about moving into SIPP.
Printcraft has shown that Printcraft was unaware of the sewer system's
limitations. (See generally Waters Aff.) Printcraft has established that Printcraft did not
possess the permit from District 7. (Id.

~

50.) Printcraft has established that it was

unaware of the inadequate gallon capacity when it moved into the industrial park. (Id.

~

51.) The defendants have not demonstrated how Printcraft would have known the
system's limitations without the defendants disclosing the infonnation to Printcraft. The
Memorandum in Opposition to Doyle Beck's and Kirk Woolf's Motion for Summary Judgment
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third party agreement was not recorded and therefore did not provide Printcraft with
notice that the defendants would rely upon the information contained therein to determine
how sewer service would be provided. The Rules and Regulations were not provided
until September 20,2006. (Jd. Ex. S.) The only way Printcraft could have known about
the system's limitations would have been by the defendants disclosing the information to
Printcraft. There is a point where common sense and reasonability should come into play
in cases like these. The defense argument that Printcraft must prove by clear and
convincing evidence that the defendants did not know that Printcraft did not know a
specific fact is nonsense.
Printcraft can establish what the defendants knew and what Printcraft knew at the
time Printcraft made the decision to move into the industrial park. For example,
Printcraft has shown that the defendants knew the system's limits based on the contents
of the District 7 permit. The defendants' knew the system's design limitations. The
defendants also knew the contents of the various letters from District 7. The defendants
knew that it could not get any additional buildings connected to the sewer system because
Corporate Express had to get special authorization to install its own, individual septic
system. The defendants also knew that Printcraft Press, Inc., a printing business, would
occupy the building that was built within the subdivision. (Jd.

~

21.) The defendants

understood the business was owned by Travis Waters, that it was calledPrintcraft Press,
Inc., and that it was a printing business. (Jd.

~

22.) Printcraft has provided the very

evidence that the defendants state would satisfY its burden of showing that the defendants
knew that Printcraft was unaware of the sewer system's limitations. (Br. Supp. Mot.
Summ. 1. at 17.) Therefore, summary judgment should be denied.

5
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Print craft has generated a triable issue showing on the issue of "limited building
hookups." Interestingly, the defendants have not presented the court with any testimony
that establishes Printcraft knew the limitations on building hookups. As the moving
party, it is the defendants' burden to demonstrate the absence of questions of material
facts. The defendants have not satisfied this burden. Instead, the defendants merely
argue about the amount of evidence in this case; however, Printcraft's evidence generates
triable issues. Printcraft still must meet its burden at trial but should receive every
favorable inference at this stage.
Printcraft has presented ample evidence that the defendants did not provide
Printcraft with a copy of the third party agreement. (Waters Aff.

~

54.) Printcraft has

also shown that the third party agreement was not recorded at the time Printcraft moved
into SIPP. (Id.) Printcraft has also repeatedly shown this Court that it was not until late
2006 that the defendants finally provided Printcraft with the third party agreement and
the Rules and Regulations. (Id.

~

39; Ex. S.) Printcraft could only have learned about the

third party agreement by the defendants providing Printcraft with a copy. The fact that
the defendants never provided Printcraft with the document or even told Printcraft that
the third party agreement or the Rules and Regulations existed generates a triable issue of
fact as to the element challenged by the defendants.
There is sufficient evidence demonstrating what the defendants knew and what
Printcraft knew. There was no way for Printcraft to know the sewer system's limitations
other than the defendants giving Printcraft the information. Thus, summary judgment
should be denied.

.s 8S5
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CONCLUSION
The Court should deny the motion for summary judgment.
DATED: December 23,2008.

Micha
leffre
. Brunson
Of Beard St. Clair Gaffney PA
Attorneys for the Plaintiff
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DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC. an Idaho
corporation, TRAVIS WATERS, an
individual,
Case No.: CV-06-7097
Plaintiff/Counterdefendant,
vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
KIRK WOOLF, an individual,

SUPPLEMENTAL MEMORANDUM
IN OPPOSITION TO DOYLE BECK'S
AND KIRK WOOLF'S MOTION FOR
SUMMARY JUDGMENT

Defendants/Counterclaimants.
The

plaintift~

Printcraft Press Inc. (Printcraft), through counsel of record, Beard

St. Clair Gaffney PA, respectfully submits the following Supplemental Memorandum in
Opposition to Doyle Beck's and Kirk Woolfs Motion for Summary Judgment.
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INTRODUCTION
At oral argument the Court indicated that if the Sowards decision applied to this
case that it could be problematic for Printcraft's case. This supplemental memorandum is
submitted in an effort to advise the court how Smvards provides the court with a basis to
deny summary judgment and how the facts are distinguishable from this case.
Another impOliant purpose of this supplemental memorandum is informing the
comi about how parties can establish facts that the "party knowing the fact also knows
that the other does not know it." Saward') v. Rathbun, 134 Idaho 702, 707, 8 P.3d 1245,
1250 (2000). Both direct and circumstantial evidence can be used to make this showing
at trial and at summary judgment. Furthermore, at summary judgment Printcran need not
satisfy the clear and convincing evidentiary standard. W v. Sonke, 968 P.2d 228, 237
(Idaho 1998). Printcraft only needs to generate a triable issue of fact. A patiy alleging
fraud by omission or constructive fraud is not required to use direct evidence alone to
prove its case; rather, all forms of evidence, circumstantial or otherwise, is allowable to
make the necessary showing. Otherwise, a constructive fraud case, e.g., fraud by silence
when a duty to disclose exists, becomes illusory.

STATEMENT OF FACTS
1. On August 15, 1996, Sunnyside Industrial and Professional Park, LLC (SIPP)
completed and filed a septic sewer system permit for the installation of a septic sewer
system. The septic sewer system permit included numerous pages from SIPP describing
the use of the system and included drawings and details of the system's location. The

Supplemental Memorandum in Opposition to Doyle Beck's and Kirk Woolfs Motion for
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septic sewer permit states that it is only for "1 or 2 commercial office buildings."
(Waters Aff. Ex. A.) I
2. District Seven inspected the septic system and tank on August 23, 1996. District
Seven noted that aI, 000 gallon tank had been installed instead of the 750 gallon tank as
listed in the original application. (ld. Ex. B.)
3. District Seven's repOli also noted that the septic tank for SIPP required cleaning
"every three to five years." (ld.)
4. On March 29, 2002, Doyle Beck and Kirk Woolf formed Sunnyside. (ld. Ex. E.)
5. At the time Sunnyside was formed the original septic sewer system operated with
more connections that it had been approved for. (ld. Ex. F.)
6. On April 15, 2002, District 7 notified Beck, and Woolf, that "no new connections
will be allowed to the current sewer collection system until a Large Soil Absorption
System [LSAS), that replaces the current septic system, is approved and operating." (ld.)
7. District Seven indicated that it intended to notifY Bonneville County that the
current septic system servicing SIPP was inadequate for any additional connections. (ld.)
8. On April 16, 2002, SUllliyside entered into an agreement with Sunnyside Park
Owners Association, Inc. (SPOA). The agreement provided for water and sewer services
for the subdivision that was being developed. The agreement is titled "Third Pmiy
Beneficiary Utility Agreement" (third party agreement). (Id. Exs. D & G.)?
9. The third pmiy agreement obligated Sunnyside to provide adequate sewage
services for the safe collection and disposal of all sewage from the buildings located
within the Sunnyside Industrial Park. (Jd. Ex. G.)
I

This affidavit was previously submitted to the Court on August 2, 2007.

This document was presented to Travis Waters at his December 22,2008 deposition as a single document
including the Sunnyside Utilities, Inc.'s Rules and Regulations for Sewer Service.

2
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10. According to the third party agreement, Sunnyside bears the full responsibility for
adjustment, repair, installation, or improvement of the facilities to bring the sewer system
into compliance with the State of Idaho's regulations or recommendations. (ld.)
11. Neither Sunnyside nor SPOA recorded the third party agreement in 2002.
12. Prior to moving its business locations, Printcraft never received a copy of the third
party agreement, the rules and regulations, or the CCRs. The fIrst time Printcraft
received a copy of the third party agreement was when Printcraft's attorney requested a
copy of the documents in September 2006, approximately nine months after Printcraft
moved into the subdivision and well after the system failure. (ld.

~

39, Ex. S;

Supplemental Aff. Counsel Ex. A.)
13. The third party agreement, by its own terms, required that it be recorded with
Bonneville County. (Beck Dep., Ex. 33, § lO(a), May 30, 2007.)
14. The third party agreement and the rules and regulations were not recorded prior to
Printcraft moving into the building in January 2006. (Woolf Dep. 168:21-23; 175:17-22,
November 21,2008.) In fact the document was not recorded until August 2007. (ld.)
ARGUMENT
I.

The Court has already addressed the Sowards decision.
Judge St. Clair's Memorandum Decision and Order dated August 31, 2007,

already dealt with the defendants' arguments. Judge St. Clair wrote:
However, there is a material question of fact regarding whether Sunnyside
Utilities had a duty to disclose under the third prong listed by the Sowards Court.
By affidavit, Waters testified that the (sic) Woolf and/or Beck understood the
nature of the business and its need for a septic connection, but failed to disclose
several deficiencies with the system. (Waters Aff. at 5-8, ~~118-27.) Waters
further testified that he did not know the limitations of the septic system.
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(Mem. Dec. Order 14-15, August 31, 2007). This language should be dispositive of the
issue. The facts have not changed upon which Judge St. Clair based his previous finding
of triable issues of fact whether the defendants "knew" that Printcraft lacked specific
information about the sewer system's inadequacies. Judge St. Clair undoubtedly
recognized that S0l1'ards requires the trier of fact to make the determination under the
third prong and implicit in his decision is that based upon the nondisclosures the jury can
reasonably conclude that the defendants knew that Printcraft lacked the material
information. Judge St. Clair correctly applied the SOlt'ards decision in this regard. 3 The
law has also not changed since August 2007. Thus, the Court should deny the
defendants' motion for summary judgment on the same basis as before.

II.

The Sowards decision does not dictate summary judgment.
Even if the Court is inclined to entertain a complete reversal of Judge St. Clair's

previous ruling, the facts in Sowards are distinguishable from the present case.
The determination whether a party knew that the other party did not know a
particular material fact is a fact question. See S01l'ards, 134 Idaho 702, 8 P.3d 1245. In

S01Fards, there was a bench trial on the fraud claims. !d. at 703, 8 P.3d at 1246. In
Sowards, there was no evidence that the Rathbuns, the sellers of the property, knew about
any deficiencies in the well at the time the land was leased to the Jensens. ld. at 708, 8
P .3d at 1251. In fact, the well had properly operated for the Rathbuns during the
previous eighteen years that the Rathbuns operated the farm. ld. When Sowards, the
buyers, sought to purchase the property from Rathbun following the termination of the
Jensens' lease, Sowards personally observed that part of the farm was not being irrigated.

As argued at oral argument Judge St. Clair should have also allowed the claims to go forward under the
fiduciary duty/special relationship prong based on the third party beneficiary agreement.

3
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Id. The ultimate determination by the district court after a trial "that the Sowardses failed

to show that Rathbun had knowledge of facts regarding the well that he believed were
unknown to Sowards is supported by substantial and competent evidence." Id. The
factual focus was more on what the buyer actually knew as opposed to what the seller
knew about the buyer's knowledge. The Court ultimately found that the verdict was
supported by competent evidence because Sowards had some personal knowledge about
the farm's inability to be properly irrigated because he personally observed the failings of
the irrigation system. It was up to the trier of fact to make this determination and was not
a legal determination to be made by the Court. To take this question away from the trier
of fact would be in direct contravention of Sowards and would be reversible error.
Here, there is evidence that the defendants knew and understood the nature of
Printcraffs business. (Waters Aff. '1'1118-27.) Beck testified that he knew that Printcraft
printed. (Beck Dep. 106:22-24.) Waters informed the defendants of Printcratl's need for
a sewer connection and Waters was never told about the inherent deficiencies in the
system. (Waters Aff. '11'1118-27.) Sunnyside's rules and regulations attempt to prevent
any industrial process waste from going into the septic system. It is undisputed that
Sunnyside, Beck, or Woolf did not provide any documentation to Printcraft or Waters
regarding the septic system or its rules and regulations -- Printcraft had to ask for them.
If one party controls documentation and does not provide it logically follows they have
knowledge that it has not been provided to the other party. In Bethlahmy v. Bechtel, 416
P.2d 698 (Idaho 1966),4 the Idaho Supreme Court commented:
These facts [that an irrigation ditch ran under a home's lot and garage] were
known to defendant and unknown to plaintiffs. They were not discoverable by
inspection. Defendant had superior knowledge. Plaintiffs were ignorant of the
4

The Sowards court relied upon Beth/ahmy for its "third" prong.
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facts. The parties did not deal at arms' length. Defendant dealt from a position of
superior knowledge. A confidential relationship arose between the parties.
Stearns v. Williams, 72 Idaho 276, 288, 240 P.2d 833 (1952). Plaintiffs relied,
and were entitled to rely upon defendant's representation that the house would be
a quality home.

Jd. at 705. This case involves a similar situation where the defendants had superior
knowledge than Printcraft about the sewer system.
It is undisputed that the defendants knew about the system's inadequacies. It is

also undisputed that Printcraft did not know about the system's inadequacies. Thus,
Printcraft can generate triable issues of fact as to whether the defendants knew that
Printcraft was unaware of the undisclosed facts about the sewer system's deficiencies.
The defendants were in possession of both the third party agreement and the rules and
regulations since those documents were created. They were not recorded and Printcraft
did not receive notice of their contents prior to moving into the subdivision. The only
reason Printcraft received copies of those documents was because Printcraft's attorney
requested copies of the documents after the "failure" in June 2006. (Jd. ,; 39, Ex. S.) The
first time Printcraft saw the documents was in September of 2006, approximately nine
months after moving into the building in the subdivision. (Jd.)
Kirk Woo If has admitted that he did not provide Printcraft with a copy of the
sewer application for the Sunnyside Industrial and Professional Park. (Woolf Dep. 100:2, November 21,2008.) Woolf never showed Travis Waters or Printcraft a copy of the
septic pe1111it tor the sewer system in the industrial park. (Jd. 110:21-111:3.) Woolf
testified that he had no evidence that Travis Waters or Printcraft had a copy of the April
15,2002 letter from District 7. (Id. 147:18-25.) Woolf never gave Travis Waters a copy
of the letter. (Jd. 147:9-17.) Woolf never gave Travis Waters a copy of the Third Party
Beneficiary Utility Agreement. (Jd. 167: 10-12.) Woolf, president of Sunnyside Park

-0
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Utilities, Inc., has no evidence that Travis Waters or Printcraft had knowledge of the
Third Party Beneficiary Utility Agreement before the building that Printcraft occupies
was hooked up to the Sunnyside septic system. (Jd.l67:2l-l68:10.) Woolf testified that
he has no evidence that Printcraft or Travis Waters had a copy of the rules and
regulations. (Id. 175: 17-22.) In fact, in discovery, the defendants confirmed that the date
the documents were provided to Waters and/or Printcraft for the first time was September
20,2006. (Supplemental Afl. Counsel. Ex. A.) The fact that Printcraft had to request the
information through counsel is additional evidence that the defendants knew that
Printcraft lacked the information. The discovery responses were signed by Doyle Beck
(id.) and Woolf agreed with the representations made by Beck. (Woolf Dep. 172:4-12.)

Clear and convincing evidence is required to prove fraud. IDJI.2d 1.24.1 & 2.
However, Idaho law clearly holds that fraud may be proved by direct or circumstantial
evidence. Idaho Slale Tax Comm 'n v. Haulzinger, 137 Idaho 401, 404, 49 P.3d 206, 409
(2002). The standard of proof (clear and convincing evidence) is not the same as the
method of proof (direct or circumstantial evidence). Regardless, at summary judgment a
plaintiff is not required to meet the clear and convincing standard. W v. Sonke, 968 P.2d
228,237 (Idaho 1998). Thus, Printcraft can point to and rely upon ample direct and
circumstantial evidence to prevail on this motion for summary judgment. The law makes
no distinction between direct or circumstantial evidence. IDJl.2d 1.24.1 & 2. Both types
of evidence are fully probative of the propositions they support. Id. Therefore, a jury
should decide the matter without the Court intruding of the jury's province as a matter of
law. Here, since this is summary judgment, Printcraft should receive the favorable
inferences that a jury could make based on the state of the evidence, i.e., that since the
defendants had actual knowledge of the sewer system's deficiencies and never disclosed
Supplemental Memorandum in Opposition to Doyle Beck's and Kirk Woolfs Motion for
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those deficiencies to Printcraft that the defendants knew that Printcraft did not have
knowledge of those "vital" facts. This inference alone, and it may not even be inferential
in nature, is sufficient to deny the motion for summary judgment and to allow Printcraft's
claims to go to a jury for an ultimate determination. s

CONCLUSION
The defendants' motion for summary judgment should be denied.
DATED: January 7, 2009.

n

icha D. Ga 'ney
JefIrey . Brunson
Of Beard St. Clair Gaffney PA
Attorneys for the PlaintifIs

5 Perhaps it is also beneficial for the Court to revisit Judge St. Clair's holding that no special relationship
existed between Printcraft and Sunnyside Park Utilities, Inc. The basis for this review is found in the
Stearns r. Williams, 240 P.2d 833 (1952) decision. The Idaho Supreme Court stated:

A fiduciary relationship does not depend upon some technical relation created by or defined in
law. but it exists in cases where there has been a special confidence imposed in another who. in
equity and good conscience, is bound to act in good faith and with due regard to the interests of
one reposing the confidence. (Citations omitted.)
Oftentimes the terms "fiduciary relation" and confidential relation" are used interchangeably ...
the confidential relationship which is protected in equity is synonymous with fiduciary
relationship ... it exists whether the relationship is technically fiduciary or merely informal,
vvhenever one trusts in and relies on the other. (Citations omitted.) In respect to either
confidential or fiduciary relationship, it is possible than an unfair advantage may be taken and
where one is bound to act for the benefit of another, he can take no advantage to himself: no
precise language can define the limits of such relationships.

Stearns, 240 P.2d at 840-41. As a third party beneficiary to the agreement, Sunnyside Park Utilities, Inc.
possessed either a fiduciary relationship or a confidential relationship of the type discussed in Stearns.
Judge st. Clair's decision does clearly state the basis for his finding that no special relationship existed
between Printcraft and the defendants. However, as stated above, Idaho law clearly suggests that such a
relationship did exist due to the existence of the Third Party Beneficiary Utility Agreement and the fact that
Printcraft is an intended beneficiary of that agreement.
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JV1ARK R. FULLER (ISB No. 2698)
DANIEL R. BECK (ISB No. 7237)
FULLER & CARR
410 MEJV20RIAL DRIVE, SUITE 201
P . O. Box 50 93 5
IDAHO FALLS, 10 83405-0935
TELEPHONE:
(208) 524-5400
ATTORNEY FOR DEFENDANT

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
Case No. CV-06-7097

PRINTCRAFT PRESS, INC., an
Idaho corporation,
Plaintiff,

DEFENDANT'S RESPONSE TO
PLAINTIFF'S SECOND SET OF
INTERROGATORIES AND THIRD
REQUESTS FOR PRODUCTION

V.

SUNNYSIDE UTILITIES, INC., an
Idaho corporation,
SUNNYSIDE
PARK OWNERS ASSOCIATION, INC.,
an
Idaho
corporation,
and
SUNNYSIDE
INDUSTRIAL
AND
PROFESSIONAL PARK,
LLC.,
an
Idaho
limited
liability
company
I

Defendant.

COMES NOW the Defendant,

Sunnyside Park Utili ties,

and through its counsel of record,

Mark R.

Inc.,

by

Fuller and Daniel R.

Beck, and submits the following Answers to Plaintiff's Second Set
of

Interrogatories

and Third Set

of Requests

for

Production

to

Defendant Sunnyside Park Utilities, Inc ..
GENERAL OBJECTIONS

As to each of the Requests and Responses thereto which are
set forth below, the following general objections are made with
regard to said responses and are hereby incorporated by reference.
1. Defendant objects to the discovery requests to th
DEFENDANT'S RESPONSE TO PLAINTIFF'S SECOND SET OF INTER
~,
AND THIRD REQUESTS FOR PROD

ot-..;C
"

they seek information subject to the attorney-client privilege,
constitute attorney work product, which are proprietary or
confidential, or are otherwise protected from disclosure.
2.

The Defendant has not completed its discovery, trial

preparation, or investigation of the facts underlying this action
and therefore, gives these responses without prejudice to

s

right to supplement each response as necessary.
3. Defendant objects to Plaintiff's definition of "YOU" to
extend to any individual or entity other than this answering
Defendant. This Defendant will respond only on behalf of itself.
INTERROGATORY NO. 26:

Please list all of the occupants of

Sunnyside Industrial Park and state the date you gave them a copy
of the third party beneficiary utility agreement and any rules and
regulations.

Your answer should indicate which individual gave

the documents, what documents were given, the date this occurred,
and the individual who received the documents.
ANSWER:

The occupants ·of Sunnyside Industrial Park were

previously identified in response to Interrogatory No. 16.
Defendant has not recorded the information requested regarding
occupants other than Plaintiff.

Copies were provided to several

owners upon their request at various times.
Document 00063 previously produced.

As to

aintiff, see

The identified documents were

provided by Doyle H. Beck to Travis Waters on September 20, 2007.
INTERROGATORY NO. 27:

Please list the connection fees paid

by all occupants of Sunnyside Industrial Park.

Your answer should

indicate that date the connection fee was paid, who paid it, and
the amount that was paid.
DEFENDANT'S RESPONSE TO PLAINTIFF'S SECOND SET OF INTERROGATORIES,
AND THIRD REQUESTS FOR PEODUCTION - 2

ANSWER:

No connection fees are paid by occupants.

INTERROGATORY NO. 28:

Please describe with particularity how

you disposed of the contents contained in the bucket used to catch
the contents of the tanks located in front of Printcraft during
the inspection of Printcraft held October 29, 2007.
ANSWER:

Contents have been retained for testing purposes.

INTERROGATORY NO. 29:

Please list all of your current and

past employees, officers, directors, or owners.

Your answer

should indicate the date the individual held such capacity and the
If an individual has had more than one capacity

capacity held.

your answer should so indicate and indicate the dates each
capacity was held.
ANSWER:

As to officers, directors or owners, please see

response to Interrogatory No. 11 and 30.

As to employees,

Defendant objects on the ground of relevance.
INTERROGATORY NO. 30:

Please list by name, address, phone

number, and company, and position with company all members of the
Sunnyside Industrial Park Architectural Committee from 2003 to
present.
ANSWER:

Name

Position with
Sunnyside Park
Utilities, Inc.

Doyle Beck

ACC Board Member

P.O. Box 1768
Idaho Falls, 10
83403 (208) 529-9891

Kirk Woolf

ACC Board Member

3821 Professional
Way, Ste. 17
Idaho Falls, 10
83401 (208) 522-2950

Address Phone No.

5913
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Matt Lenhart

ACC Board Member

c/o Corporate
Express
1 Environmental Way
Broomfield, CO 80021
(303) 664-3344

Blane Johnson

ACC Board Member

4861 N. 44 E.
Idaho Falls, 10
83401 (208) 525-3382

REQUESTS FOR PRODUCTION
FOR

PRODUCTION

NO.

36:

Please

produce

all

septic

permits for each building in the Sunnyside Industrial Park.
RESPONSE:

See

previously produced.

documents

00003,

referred

0087

and

00119

See response to Interrogatory No. 20.

FOR PRODUCTION NO.
identified,

00085,

to,

or

37:

Please produce all documents

relied

on

in

responding

to

the

foregoing interrogatories.
RESPONSE:

See attached documents and telephone directory.

FOR PRODUCTION NO.

38:

Please produce all documents

associated with the water and sewer lines in Sunnyside Industrial
Park

including

but

not

limited

to

all

drawings,

blueprints,

schematics, diagrams, and flow charts.
RESPONSE:

Defendant

objects

that

such

documents

have

no

relevance to the pending claims.
REQUEST FOR PRODUCTION NO.

39:

Please produce all documents

associated with your disposal of the contents of the bucket used
to catch the contents of the tanks located in front of Print craft
during the inspection of Printcraft held October 29, 2007.
RESPONSE:

No

such

documents

exist.

See

response

to

.5 814

Interrogatory No. 28.
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FOR PRODUCTION NO.
gi ven

to

you

Lawry

Wilde,

40:

by

the

Plaintiff,

or

CTR

Development

Please produce all documents

CTR

Management,

prior

to

the

Travis

Waters,

commencement

of

construction of the building where Print craft is currently housed.
RESPONSE:

See Deposition of Travis Waters, Exhibit 7.

Mr.

Waters further asserts he provided Exhibit 11 to his deposition,
which is denied by Defendant.

Defendant objects to request to

produce documents already in Plaintiff's possession.

See

Deposition of Printcraft, Testimony of Travis Waters, p. 91, 1. 36.

FOR PRODUCTION NO. 41:

Please produce all documents

associated with your fee schedule for providing sewer and water
services.
RESPONSE:

Defendant objects to this request as vague and

incomprehensible.

Notwithstanding such objection, see documents

00038, 00039 and 00040 previously produced.
ST FOR PRODUCTION NO.

42:

Please produce a copy of the

recorded third party beneficiary utility agreement indicating the
date and where it was recorded.
RESPONSE:

See attached recorded document.

FOR PRODUCTION NO.

43:

Please produce all drawings,

plats, blueprints, or other documents indicating the location,
size, and specifications of the well and pump used in Sunnyside
Industrial Park.
RESPONSE:

Defendant objects that such documents have no

relevance to the pending claims.
FOR PRODUCTION NO. 44:

Please produce all documents

5 915
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associated with the water rights of Sunnyside Industrial Park.
RESPONSE:

Defendant objects that this request is vague and

incomprehensible and is not relevant to the pending claims.
FOR PRODUCTION NO. 45:
defining

~processed

please produce all documents

waste" that you provided to Printcraft before

construction of the building where Printcraft is currently housed.
RESPONSE:

None.

Defendants had no contact with Printcraft

prior to the construction of the building by CTR Development, LLC.
See Deposition of Printcraft, Testimony of Travis Waters, p. 81.
FOR PRODUCTION NO. 46:

Please produce all documents

defining "processed waste" that you provided to Print craft at any
time.
RESPONSE:

See First Amended Complaint, Exhibits S, U, Z, AA,

BB and Documents 00061, 00062, 00063, 00020 through 00028
previously submitted.
FOR PRODUCTION NO.

47:

please produce any well

permits for Sunnyside Industrial Park.
RESPONSE:

Defendant objects that such documents have no

relevance to the pending claims.
REQUEST FOR PRODUCTION NO. 48:

Please produce all documents

associated with the easement and lighting district as referred to
In the development agreement.
RESPONSE:

Defendant objects that such documents have no

relevance to the pending claims.
REQUEST FOR PRODUCTION NO. 49:

Please produce all

blueprints, plats, plans, or other like-kind documents given to
you or the architectural committee by other occupants in Sunnyside
DEFENDANT'S RESPONSE TO PLAINTIFF'S SECOND SET OF INTERROGATORIES,
I'j I~? AND THIRD REQuESTS FOR PRODuCTION 6
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Industrial Park.
RESPONSE:

Objection as such request is vague and

incomprehensible.

Such documents have no relevance to the claims

asserted in this action and are not likely to lead to the
discovery of relevant evidence.

Documents reviewed by the ACC are

proprietary and cannot be disclosed without permission of the
property owner.
DATED THIS

day of

~

--'-------

,2007

FULLER & CARR

Mark R. Fu ler
Attorney for Defendant
VERIFICATION

State of Idaho
ss.
County of Bonneville
Doyle H. Beck, being first duly sworn, upon oath, deposes and
says that he is an officer of Sunnyside Park Utilities, Inc., the
Defendant identified in this document, has read it, and believes
the facts set forth are accurate and

to the best of his

knowledge and belief.

\1
• I

\ !

DoylE!:
OffidJr of Sunnyside Park
Utilities, Inc.
me on this

DEFENDANT'S RESPONSE

)

9~ day

of

»..e C

CERTIFICATE OF SERVICE

I

HEREBY

CERTIFY

that

I

served

a

copy

of

the

following

described pleading or document on the attorney listed below a true

19

and correct copy thereof on this
Document Served:

I

day of

~

,2007:

DEFENDANT'S RESPONSE TO PLAINTIFF'S
SECOND SET OF INTERROGATORIES,
AND THIRD SET OF REQUESTS FOR
PRODUCTION

Attorney Served:
Jeff Brunson, Esq.
Lance Schuster, Esq.
BEARD ST. CLAIR
2105 Coronado
Idaho Falls,
10 83404

U.S. Mail

Facsimile
Hand Delivery

FULLER & CARR

DEFENDANT'S RESPONSE TO PLAINTIFF'S SECOND SET OF INTERROGATORIES,
AND THIRD REQUESTS FOR PRODUCTION - 8
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SCHEDULEB
Water and Sevier Service and Connection Charges
Monthly Charge

$17.50
$12.50

Business Sewer Service
Business Water Service

Basic Connection Charges
$500.00
$500.00

Each S ewer Connection
Each Water Connection

Company shall also charge me cost to :the Company of any material used,
equipment rented or equiv:alent rate Jor Company's equipment use~ ~d
labor expense incurred in making any connection or in making any repair
which. is the responsibility of any owner. The Company reserves the right
to assess 2.dditional connection charges for services in excess of basic
business sewer 8...Tld water services.,
'

on
v.,..(1

00907

250

',.

,.,

.'

MINUTES OF SPECIAL MEETING
OF THE BOARD OF DIRECTORS
OF
SUNNYSIDE PARK UTILITIES r INC .
. A special meeting of the board of directors ,;vas held at the
of

ce

10: 00

of

the

corporation,

clock a.m.

0'

the

20~h

day

pursuant· t.o Waiver of

of

February,

Notice

2004,

at

signed by· the

directors.
The Secretary ise:;x:pected to file a iJ\Jaiver of Notice and·the
Minutes of the Meeting.
H.

There irvere present Kirk v\Jool.f and Doyle

Beck the Directors.

;:)oyie H. Beck,
The
need

the secretary recorded.

firs t

to

matter

lncrease

to

sewer

che. rr:.eeti::c.g concer;::-Led ::he

come before
ili'1.d

wat.er

conrlection

fees

pursuant

to·

Seccion 4 of the Third Party 3eneficiary Utility Agreement dated
Apr i 1

16

I

2 002 .

The Board of Directors

reviev.!ed the

increased

costs for both labor and equipment and determined to increase the
.rates

as

shown on Schedule

"3"

of said Third Party Beneficiary

Utility-Agreement as follows:
BASIC

CO~~JECTION

Each sewer connection:
2ach ~ater cO~~'1.ection:

Upon motion duly made,

was r·es 0 1'led
be

enforced

agreement.

f

CF~~GES

$1,000.00
$ 800.00

seconded and carried lli~animousiYt

it

that the above sta':ed basic connection charges shall

until
.Zl..ll

interested

company
parties· h.id

been

pursu.ant

to

notified 'tIJithout·

v

\'

seconded and carried unanimously the meeting
r ~~~D ~hi-

.!..J~.... .!.:......;l

~.!.--;::,

)n~
......
...,

wa~

adjourned.

da":f. of
~

0090;]
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THIRD PARTY BENEFICIARY UTILITY AGREE1tffiNT

a-tl; I

,

THIS AGREEMENT, made this /b day of
2002, by and between
SUlIDyside Park Utilities, Inc., an Idaho corporation (hereinafter called "Company") and
SUlIDyside Park Owners Association, Inc., an Idaho corporation (hereinafter called
"Representative") .
VlITNESSETH:
WHEREAS, the Company is now the owner of property in BOlIDeville County, State of Idaho
described in Schedule A, attached hereto, upon which there is located the Company's water
supply system and/or sewage system or upon which there is being constructed by the
Company and will be located a water supply system and/or sewage system; and
WHEREAS, the Company walTants that all the property described in Schedule A, as well as
all water supply systemand/or sewage systems hereafter acquired by the Company shall be
made subject to the Agreement by recordation of appropriate covenants, reservations,
restrictions, or conditions in such manner as is required by Idaho law to put all persons on
notice that such properties have ~een subjected to the terms of this Agreement; and
WHEREAS, the Company hereby warrants that existing and future encumbrances, liens or
other indebtedness, if any, to the title of water supply systems and/or sewage systems now
owned or hereafter acquired by the Company shall be subordinated and made subject to this
Agreement; and
WHEREAS, the Company intends to construct, operate, and maintain said water supply
systems and/or sewage systems for the purpose of supplying water and/or sewage collection
and disposal service to buildings, and other improvements located in areas and subdivisions
adjacent to or in the vicinities of said water supply systems and/or sewage systems (it being
understood that the company does not now and does not contemplate the furnishing of
garbage collection and garbage hauling services) and for that purpose will construct, lay, and
maintain water storage and distribution facilities, water and sewage mains, lateral lines,
manholes, pumping stations, and all other facilities and appurtenances necessary to maintain
an adequate water supply for consumption by the occupants of such buildings, and other
improvements in said areas and subdivisions and also necessary for the purpose of supplying
sewage collection and disposal service to such buildings, and other improvements; and
WHEREAS, it is contemplated that the buildings, and other improvements to be served by the
said water supply system and/or sewage systems of the Company will be located on properties
in said areas of subdivisions which will be security for mortgages given to various lenders,
including the Representative; and
WHEREAS, one of the inducing factors to the granting of mortgage loans on properties,
buildings, and other improvements in the areas to be served by the water supply systems
and/or sewage systems of the Company by the Representative and other lenders and the
insuring thereof is that there will be continuous operation and maintenance of the water
supply systems and/or sewage systems according to~ t\Pproved standards set forth in this . ,~, /~ "'1
.... v..
,;L~'

"

,

Agreement, and that rate charges by the Company for its services will be reasonable, and the
Company is desirous of assuring that its rates will be reasonable, and also assuring the
continuance of the operation and maintenance of said water supply systems and/or sewage
systems, for the benefit of the present and future owners of properties, buildings, and other
improvements, and mortgagees holding mortgages covering such buildings and other
improvements, including the Representative.
NOW, THEREFORE, for and in consideration of the reliance upon this Agreement by
the Representative and by present and future owners of buildings, residences, and other
improvements to be served by the water supply systems and/or sewage systems of the
Company, and by mortgagees (who will make and hold mortgage loans on such buildings,
and other improvements) the Company and the Representative do hereby covenant and agree
as follows:
SECTION 1:
(a)
This Agreement is made not only with the Representative in its individual capacity but
also as the representative of and for the benefit of the present and future owners of or
occupants of all and each of the properties, buildings, and other improvements which are now
or may hereafter be served by. the water supply systems and/or sewage systems of the
Company as well as the holders, of any mortgage or mortgages covering any such buildings,
and other properties and improvements.
(b)
Any person, firm, or association represented by the representative herein, through the
representative herein and/or any appropriate governmental agency or corporation (1) served
by the water supply systems and/or sewage systems of the Company, and/or (2) holding any
mortgage on any property connected to the said systems or either of them, is hereby granted
the right and privilege and hereby authorized in its or their own name and on its or their own
behalf to institute and prosecute at law or in equity in any court having jurisdiction of the
subject matter, to interpret and enforce this Agreement or any of its terms and provisions,
including, but not limited to, suits for specific perfonnance, mandamus, receivership and
injunction.
.
SECTION 2:
(a)
The Company does covenant and agree that the Company shall supply at all
times and under adequate pressure for the use of each of the properties duly connected to its
water supply system a sufficient quantity of water to meet the reasonable needs of each of the
properties duly connected to said water supply systems. Such water shall be the quality and
purity as shall meet the 1974 Safe Drinking Water Act of the U.S. Environmental Protection
Agency (EPA), so as to produce water without excessive hardness, corrosive properties, or
other objectionable characteristics making it unsafe or unsuitable for domestic and ground use
or harmful to any or all pipes within and/or without the buildings, and other improvements.
Records of any and all tests conducted in connection with said water supply systems shall be
kept as permanent records by the Company and said records shall be open to inspection by the
State Board of Health of the State of Idaho and a duly delegated agent of the representative.
The said Board of Health and/or its agents shall at all times have access to the water supply
system of the Company to conduct any and all tests as..s'lid Board shall determine necessary to
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ascertain compliance with the said Standards and characteristics. In any event, the Company
shall have said Board make such analyses as shall be deemed reasonably necessary and
required by the Board of Health and the Company shall pay all costs and expenses in
connection therewith. In the event said Board shall determine that the purity of the water does
not meet the aforesaid Standards, the Company shall immediately at its sole cost and expense
make any adjustment, repair, installation, or improvement to its facilities that shall be
necessary or required or recommended by said Board to bring the purity of the water up to the
said Standards.
(b)
The Company shall provide at all times for each of the buildings, and other
improvements constructed in the areas and subdivisions served by the sewage systems of the
Company sewage service adequate for safe and sanitary collection and disposal of all sewage
from said buildings, and other improvements, in accordance with the 1972 Federal Water
Pollution Control Act Amendments of the U.S. Environmental Protection Agency (EPA).
The Company further shall operate and maintain the sewage systems, including the
disbursement field, in a manner so as not to pollute the ground, air, or water in, under, or
around said areas or subdivisions with improperly or inadequately treated sewage. The
Company will operate the sewage system to reduce noxious or offensive gases or odors to a
minimum, but cannot completely elinlinate the possibility of the system emitting odors
because of conversions and wWd changes. The Company further agrees to operate the
systems in accordance with regUlations and recommendations of the State Board of Health
and to produce an effluent of a quality satisfactory to the State Board of Health and any and
all other public authorities having jurisdiction over such matters. Records of any and all tests
conducted in connection with the systems shall be kept as permanent records by the Company
and said records shall be open to inspection by the State Board of Health of the State of Idaho
and a duly delegated agent of the representative. The said Board of Health and its agents shall
at all times have access to the systems of the Company to conduct any and all tests as said
Board shall determine necessary to ascertain compliance with the said regulations and
recommendations. In the event said Board shall determine that the operations of the systems
do not meet the said regulations or recommendations, the Company shall immediately, at its
sole cost and expense, malce any adjustment, repair, installation or improvement to its
facilities that shall be necessary or required or recommended by said Board to bring the
operation of the systems up to the said regulations and recommendations. It is understood and
agreed that the Company does not and does not contemplate furnishing garbage collection or
garbage removal services.
SECTION 3.
The Company agrees to maintain said water supply systems and/or said sewage
systems at all times in good order and repair so that satisfactory water and sewage collection
and disposal service as provided in the foregoing paragraphs may be supplied to each of said
buildings, and other improvements in said areas or subdivisions in the quantity and in the
quality provided in the foregoing paragraph. The water supply systems and/or the sewage
systems shall be open for inspection at all times by the agents of the Idaho State Board of
Health.
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SECTION 4.
(a)
The Company reserves and has the right to establish and collect as a charge or
charges for water furnished and consumed by the owners or occupants of each of the
buildings, and other improvements at the rates as prescribed and permitted herein. The
Company shall have the right to install on the premises of each of the individual buildings,
and other improvements a water meter to be maintained by the Company through which all
water supplied to the consumer shall pass and to which the Company shall have access at
reasonable times for the purpose of taking meter readings and keeping said meters in repair.
The Company may charge the cost to the customer of any material used, equipment rented or
the equivalent rate for the Company's equipment used and labor expenses incurred in making
any connection or in making any repair which is the responsibility of an owner.
(b)
The Company reserves and has the right to establish and collect as a charge or
charges for sewer service provided to the owners or occupants of each of the buildings, and
other improvements served by the Company, the initial rates as shown in Schedule "B"
attached hereto and made a part hereof.
SECTION 5:
In the event the Company should fail to operate and maintain the water supply systems
and/or the sewage systems in the manner and under the conditions specified herein (failure
due to Acts of God, nature disasters or other causes beyond the control of the Company,
including labor troubles or strikes, excepted) or in the event the Company collects or attempts
to collect from the consumers of water or fl.·om uses of the sewage systems charges in excess
of the rate or rates specified or provided for in this Agreement, then in either of such
contingencies, if such default shall continue for a period of thirty (30) days (or for a period of
two (2) days in the event such default consists ofa shutdown of the water or sewage treatment
plant or suspension of water or sewage services, except for the cases above set forth) after
written notice to the company by any consumer, or by a duly authorized agent of the
representative, mortgagee, or by any person for whose benefit this contract is made, then and
in such event those persons so entitled may enforce this Agreement by action instituted for
such purpose in any court of competent jurisdiction and in such action shall be entitled as a
matter of right to an immediate hearing before a Court of competent jurisdiction for the
determination of whether the appointment of a receiver is appropriate and for the
detemlination of whether such receiver or other officer appointed by the Court is entitled to
take immediate possession of the water supply systems andlor sewage systems of the
Company for the purpose of operating and maintaining the same with full right to hold, use,
operate, manage and control the same for the benefit of the parties for whom this agreement is
made with full right to collect the charges for services at rates not in excess of those specified
or provided for in this agreement.
SECTION 6.
The Comp311Y may establish, 3lllend or revise fl.·om time to time and enforce Rules and
Regulations for Water Service and Rules 311d Regulations for Sewer Service or Rules and
Regulations covering both water and sewer service and covering the furnishing of water
supply service and sewer service within said areas of subdivisions, provided, however, all
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such rules and regulations established by the Company from time to time shall at all times be
reasonable and subject to such regulations as may now or hereafter be provided by law; and
provided further that no such rule or regulation so established, anlended or revised can be
inconsistent with the requirements of this Agreement nor shall the same abrogate any
provision hereof. Any such rules and regulations established, amended, revised and enforced
by the Company from time to time shall be binding upon any owner or occupant of any of the
propeliy located within the boundaries of such areas or subdivisions, the owner or occupant of
any building, or other improvement constructed or located upon such property and the user or
consumer of any water supply service and sewer service.
SECTION 7.
Changes in the initial rates described in Section 4 hereof may be proposed by the
Company and by third party beneficiaries of this Agreement in the following manner:
All rates proposed by the Company and by third party beneficiaries for the water
supply system and the sewage collection system shall be submitted by notice to the
representative and to all parties connected to the sewage collection system, and if within
ninety (90) days after such notice of a rate change proposed by the Company not more than
one-half of such parties have ~ignified in writing their opposition to such proposes rate
change, the Company may forthwith establish its new rates. If more than one-half of such
parties signify, in writing, their opposition to a rate change proposed by the Company, or if
more than one-half of such parties proposed in writing a rate change which the Company
opposes, and the parties carmot negotiate an agreement within ninety (90) days to the
reasonableness of the new rates, then the matter of the reasonableness of such new rates shall
be referred to a board of arbiters selected as follows: the Company shall designate one
arbiter, the objecting parties shall designate one arbiter, and the two arbiters thus selected
shall choose a third arbiter. The three arbiters shall make their written recommendations to
the parties to the dispute as to the reasonableness of the new rates within ninety (90) days
after the reference of the dispute by the arbiters shall be given to the Company and to all
objecting parties. All proceedings before the arbiters shall be recorded in written objections
to the recommendations within thirty (30) days after the decision. If no written objections are
made, it shall be considered that all parties have agreed that the new rates recommended by
the arbiters are reasonable. If written objections are filed by either side, the question of the
reasonableness of the new rates shall be the subject of review by a court of competent
jurisdiction in appropriate legal proceedings initiated for such purpose. In the event of
arbitration or court proceedings, the proposed change of rates shall be in abeyance and shall
not become effective until the conclusion of such proceedings.
SECTION 8.
Notwithstanding any provision of this Agreement, no third party beneficiary shall
have or claim to have any right, title, lien, encumbrance, interest or claim of any kind or
character whatsoever in and to the Company's water supply system and/or sewage systems, or
properties and facilities, and the Company may mortgage, pledge or otherwise encumber, or
sell or otherwise dispose of, any or all of such water supply systems and/or sewage systems,
properties and facilities without the consent of such third parties. The words "properties and
facilities" as used in this Section shall not only inclJlp.e physical properties and facilities but
r) r., ~
~
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all real, personal and other property of every kind and character owned by the Company and
used, useful, or held for use in connection with its water supply systems and/or sewage
systems, including revenues and income from the users of water and sewage services, cash in
bank and otherwise; provided, however, that this Agreement as set forth herein shall be
binding upon all successors and assigns of the Company.
SECTION 9.
All notice provided for herein shall be in writing or by telegram, and if to Company
shall be mailed or delivered to Company at 3655 Professional Way, Idaho Falls, Idaho 83401,
and if to parties for whose benefit this contact is made shall be mailed or delivered to the
president or secretary of the representative at their last known addresses as furnished by the
representative to the company.
SECTION 10.
(a)
The covenants, reservations, restrictions or conditions herein set forth are and
shall be deemed to be covenants, reservations, restrictions, or conditions imposed and running
with the land and properties of the Company as listed on Schedule A attached hereto and
limiting the use thereof for th~' purposes and in the manner set forth herein and shall be
binding upon and shall inure to :the benefit of the Company, its successors and assigns, and
shall likewise be binding upon and shall inure to the benefit of all parties who, in any manner
whatsoever, shall acquire title to the Company's water supply systems and/or sewage systems,
and properties and facilities as defined in Section 8 hereof. To this end the Company shall
make all water supply systems and/or sewage systems now owned. or hereafter acquired
subj ect to this Agreement by recordation or appropriate covenants, reservations, restrictions,
or conditions in such manner as is required by law to put all persons on notice that such water
supply systems and/or sewage systems have been subjected to the terms of this Agreement are
deemed to be covenants, reservations, restrictions, or conditions imposed upon and running
with the land listed on Schedule A attached hereto.
(b)
This Agreement shall also be binding upon and shall inure to the benefit of the
Representative, its successors and assigns, and as set forth in Section 1 hereof, all present and
future owners or occupants of all and each of the properties, buildings, and other
improvements which are now or may hereafter be served by the water supply systems and/or
sewage systems of the Company on the property listed on Schedule A attached hereto, as well
as the holders of any mortgage or mortgages covering any such properties, buildings, and
other improvements, as well as the successors and assigns of all such present and future
owners and occupants and holders of mOligages.
SECTION 11.
This Agreement shall be governed by the laws of the State of Idaho.

..5 Q:; 3
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SECTION 12.
This Agreement shall remain in full force and effect and for the benefit of all parties
mentioned herein until either (a) the water S~PPlY SY~1)9 and sewage systems described :~;
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herein are taken over by governmental authority for maintenance and operation; or (b) other
adequate water supply and sewage collection and disposal service is provided by a
governmental authority through means other than the water supply systems and sewage
systems oV.lned by the Company; or (c) the rates, services and operation of the CompfulY are
placed by law under the jurisdiction of a regulatory commission or other governmental agency
or body empowered to fix rates and to which a consumer of the Company may seek relief.
Upon the happening of any of the aforesaid events, this Agreement shall automatically
terminate; and, at the request of the Company, the Company and the Representative shall
execute an instrument canceling this Agreement.

IN WI1NESS WHEREOF, the Company and the Representative have caused this
Agreement to be duly executed in several counterparts, each of which counterpart shall be
considered an original executed copy of this Agreement.
SUNNYSIDE PARK UTILITIES,

INC.

BY:~§~

Its~

SUNNYSIDE PARK OWNER'S
ASSOCIATION, INC.

BY~~

Its: /

-'~

r:

~.

--

INSTRUMENT No.~91
(

DATE
i iNST. CODE
! IMAGED PGS

ifEE

-

_

ISTATE OF IDAHO

(0

0

,98--

) 55
COUNTY OF BONNEVILLE )
1 hereby certify thaI the within
instrument was recorded.
Ronald Longmore. County Recoltkr

II

'BY~
Req~~~tUof fidJu h
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CORPORATE ACKNOWLEDGMENT
STATE OF IDAHO

)
) ss
)

County of Bonneville

On this ~ day of April, 2002, before me, the undersigned notary public, in and for the
State of Idaho, personally appeared, Kirk Woolf, known to me to be the President of the
corporation that executed the within instrument or the person who executed the foregoing
instrument on behalf of said corporation, and acknowledged to me that such corporation
executed the same.

IN WITNESS WHEREOF I have hereunto set my hand and affixed my official seal, the
day and year 11rst above written.

d~J·tf4JL
Notary public for Idaho
Residing at [dallO Falls
My cormnission expires: fJfo-09~03
CORPORATE ACKNOWLEDGMENT
STATE OF IDAHO

)
) ss
)

County of Bonneville

On this ~ day of April, 2002, before me, the undersigned notary public, in and for the
State of Idaho, personally appeared, Kirk Woolf, known to me to be the President of the
corporation that executed the within instrument or the person who executed the foregoing
~

instrument on behalf of said corporation, and acknowledged to me that such corporation
executed the same.
IN WITNESS WHEREOF I have hereunto set my hand and affJXed my official seal, the
day and year first above written.

~re44
Notary public for Idaho
Residing at Idaho Falls
Mv conmussion eXDires:
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SCHEDULE A
Tract I
Septic Tank and Drain Fields

Begimling at a point that is S 89 degrees 42'56" E 856.82 feet along the
section line from the West One Quarter Comer of Section 36, Township 2
NOlih, Range 37 East of the Boise Meridian and running thence S 0
degrees 00'54" E 45.91 feet; thence S 88 degrees 57'40" W 86.36 feet;
thence S 14 degrees 50'59" W 219.63 feet; thence S 62 degrees 53'33" E
160.32 feet; thence S 89 degrees 42'56" E 100.00 feet; thence NO degrees
00'54" W 332.82 feet; thence N 89 degrees 42'56" W 100.00 feet to the
Point of Beginning, containing 1.44 acres.

Tract II
,,

,

Well Location

Beginning at the Northwest comer of Lot 5, Block 2, Sunnyside Industrial
and Professional Park, Division No.1, BOlmeville County, Section 36,
T2N, R. 37 EBM and running .thence along the west boundary of Lot 5, a
distance of 60 feet, thence S 89 degrees 54'00" W 60 feet; thence N 0
degrees 04'08" W to the North boundary of Lot 5, thence N 89 degrees
54' 00" E along the North boundary of Lot 5 to the Point of Beginning.

SCHEDULEB
Water and Sewer Service and Connection Charges
Monthly Charge

$17.50
$12.50

Business Sewer Service
Business Water Service

Basic Connection Charges
Each Sewer Connection
Each Water Connection

$500.00
$500.00

Company shall~so charge the cost to the Company of any material used,
equipment renied or equivalent rate for Company's equipment used, and
labor expense fucurred in maldng any c01mection or in maldng any repair
which is the responsibility of any owner. The Company reserves the right
to assess additional connection charges for services in excess of basic
business sewer and water services.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

PRINTCRAFT PRESS,

INC., an Idaho

corporation,
Plaintiff,
Case No. CV-06-7097

VS.

SUNNYSIDE PARK UTILITIES, INC.,
an Idaho corporation,
Defendant.

30(B) (6) DEPOSITION OF SUNNYSIDE PARK UTILITIES,

INC.

TESTIMONY OF DOYLE H. BECK
May 30, 2007

REPORTED BY:

DANIEL E. WILLIAMS, CSR No. 686, RPR
Notary Public.
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Page 106

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. And he said, "We should have 30
employees, and that's all we'll need it for."
Q. You never asked him how many employees
that he had; he volunteered that to you?
A. Yes. He said he would need services
for 30 employees.
Q. Did you make any other inquiries other
than that time?
A. Well, my inquiry was -- he said he
needed it for 30 employees, and my inquiry was,
"For sanitary purposes only?" And he said,
"Yes."
Q. Okay. It's your position that you were
very specific about what that term "sanitary
purposes only" was?
A. Sanitary purposes for those 30
employees, yes.
Q. Do you recall approximately when this
happened, this conversation that you're talking
about?
A. No.

Page 108

1
2
3
4
5
6
7

8
9
10
11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

system.
Q. This failure that you mentioned in
paragraph No. 7 in this counterclaim, this
temporary failure, you state that it resulted in
an investigation by District Seven. Do you know
when this investigation began?
A. It began the day that we went into
their office and told them that we had a problem.
Q. Do you remember approximately what day
that was?
A. No.
Q. I know that some of the documentation
that we'll go through refers to it being in June
of 2006; does that sound accurate?
A. Yes.
Q. Do you -- well -MR. FULLER: Counsel, the paragraph
you're referring specifically refers to June
2006.
MR ERICKSON: Oh, yes, it does.
Youtre exactly right.
Q. (BY MR. ERICKSON) How was that
investigation started by the district? What did
they do?
A. I don't know what
mean.

Page 107

1
2
3
4

5
6
7
8
9

10
11

12
13
14
15
16
17
18
19
20

21
22

about his business?
A. No.
Q. Whynot?
A. Well, because he answered my questions.
What more could I ask him?
Q. It seems to me that there's quite a few
questions that you might be able to ask him. But
it's your opinion or your testimony that you
didn't ask him anything further?
A. Once he satisfied my concerns that his
purposes was for his employees or for sanitary
reasons, there's no more questions to ask. What
more could I ask other than the needs for the
people?
Q. Did you inquire about the processes
that he used in his business?
A. I didn't know that he had any
processes.
Q. But as you sit here today, you did know
what business he operated. You knew it was
Printcraft Press business?
A. That's correct. But I also know that
Anheuser-Busch processes barley, but unless they
tell me, I don't know that they're going to be
a million
into a sewer

Page 109
1
Q. Did they come to you? Did they call
2- you on the phone? Ijust want to know what
3 process -4
A. Well, we went to them.
5
Q. Okay. And reported -6
A. And told them that we a had problem.
7
Q. Okay.
8
A. They came out and looked at it and then
9 wanted to know what we were going to do for a
10 solution.
11
Q. Who came out?
12
A. I think Kellye Eager, but I'm not sure.
13
Q. Was a report generated or any
14 documentation that you can remember?
15
A. Photographs, I've seen.
16
Q. Okay. And we'll be getting to those in
17 a few minutes.
18
Can you recall anything else about the
19 investigation itself, about what occurred?
20
A. (Witness shook head.)
21
Q. When Kellye was down there looking at
22 this, did you go down there with her?
23
A. No.
24
Q. Did any other representative of
25
down there with her?
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M & M COURT REPORTING SERVICE, INC.

(208) 345-9611
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THIRD PARTY BENEFICIARY UTILITY AGREEMENT
THIS AGREEMENT, made this ~ day of
A-/L; (
, 2002, by and between
Sunnyside Park Utilities, Inc., an~ Idaho corporation (hereinafter called "Company") and
Sunnyside Park Owners Association, Inc., an Idaho corporation (hereinafter called
"Representative").
WITNESSFTH:
WHEREAS, the Company is now the owner of property in Bonneville County; State of Idaho
described in Schedule A, attached hereto, upon which there is located the Company's water
supply system and/or sewage system or upon which t..l-J.ere is being constructed by the
Company and will be located a water supply system andlor sewage system; and
WHEREAS, the Company warrants that all the pr0perty described in Schedule A, as well as
all water supply system and/or sewage systems hereafter acquired by the Company shall be
made .subject to the Agreement by recordation of appropriate covenants, reservations,
restrictions, or conditions in such manner as is required by Idaho law to put all persons on
notice that such properties have been subjected to the terms of this Agreement; and
WHEREAS, the Company hereby warrants that existing and future encumbrances, liens or
other indebtedness, if any, to the title of water supply systems andlor sewage systems now
ovmed or hereafter acquired by the Company shall be subordinated and made subject to this
Agreement; and
WHEREAS, the Company intends to construct, operate, and maintain said water supply
systems andlor sewage systems for the purpose of supplying water andlor sewage collection
and disposal service to buildings, and other improvements located in areas and subdivisions
adjacent to or in the vicinities of said water supply systems andlor sewage systems (it beLl1.g
understood that the company does not now and does not contemplate the furnishing. of
garbage collection and garbage hauling services) and for that purpose will construct, lay, and
maintain water storage and distribution facilities, water and sewage mains, lateral lines,
manholes, pumping stations, and all other facilities and appurtenances necessary to maintain
an adequate water supply for consumption by the .occupants of such buildings, and other
improvements in said areas and subdivisions and also necessary for the purpose of supplying
sevv"age collection and disposal service to such buildings, and other improvements; and
WHEREAS, it is contemplated that the buildings, and other improvements to be served by the
said water supply system andlor sewage systems of the Company wiil be located on properties
in said areas of subdivisions which will be security for mortgages given to various lenders,
including the Representative; and
i'j

€ ,"\

WP£REAS, one of the inducing factors to the gr~t'ihg of mortgage loans on properties,
buildings, and other improvements in the areas to be served by the water supply systems
and/or sewage systems of the Company by the Repres~ntative and other lenders and the
insuring thereof is that there will be continuous operation and maintenance of the water
supply systems and/or sewage systems according to the approved standards set forth in thlQ

Agreement, and that rate charges by the Company for its services will be reasonable, and the
Company is desirous of assuring that its rates will be reasonable, and also assuring the
contInuance of the operation and maintenance of said water supply systems a.."'1d1or sewage
systems, for the benefit of the present and future owners of properties, buildings, and other
improvements, and mortgagees holding mortgages covering such buildings and other
improvements, including the Representative.
NOW, THEREFORE, for and in consideration_of the reliance upon this Agreement by
the Representative aIld by present and future owners of buildings, residences, and other
improvements to be served by trie water supply systems and/or sewage systems of the
Company, and by mortgagees (who will make and hold mortgage loans on such buildings,
and other improvements) the Company and the Representative do hereby covenant a.lld agree
as follows:
SECTION 1:
(a)
This Agreement is made not only with the Representative in its individual capacity but
also as the representative of and for the benefit of the present and future owners of or
occupants of all and each of the properties, buildings, and other improvements which are now
or may hereafter be served by the water sUpply systems andior sewage systems of the
Company as well as the holders of any mortgage or mortgages covering any such buildings,
and other properties and improvements.
.
(b)
iilly person, firm,or association represented by the representative herein, througt~ the
representative herein andlor any appropriate govemmentai agency or corporation (1) served
by the water supply systems andior sewage systems of the Company, andlor (2) holding any
mortgage on any property connected to the said systems or either of them, is hereby granted
the right and privilege and hereby authorized in its or their own name and on its or their own
behalf to institute and prosecute at law or in equity in any court having jurisdiction of the
subject matter, to interpret and enforce this Agreement or any of its tetms and provisions,
including, but not limited to, suits for specific performance, mandamus, receivership and
injunction.
SECTION 2:
(a)
The Company does covenant and agree that the Company shall supply at a:ll
times and under adequate pressure for the use of each of the properties duly connected to its
water supply system a sufficient quantity of water to meet the reasonable needs of each of the
properties duly connected to said water supply systems. Such water shall be the quality and
purity as shall meet the 1974 Safe DrinYJng Water Act of the U.S. Environmental Protection
Agency (EPA), so as to produce water without excessive hardness, corrosive properties, or
other objectionable characteristics making it unsafe or unsuitable for domestic and ground use
or harmful to allY or all pipes within andlor without the buildings, 3.t'1d other improvements.
Records of any and all tests conducted in connection with said water supply systems shall be
kept as permanent records by the Company and ~ecords shall be open to inspection by the
. State Board of Health of the State of Idaho anct-a dhly delegated agent of the representative.
The said Board of Health andlor its agents shall at all times have access to the water supply
system of the Comnanv to conduct :mv ::mcl ~11 tP.c::tc:: Ftc:: ,,~icl Romrl c::h~l1 rlpt';',..,..,..,;,.,,,,, ,.,a."",,~~_ . ... ~

ascertain compliance with the said Standards and characteristics .. In any event, the Company
shall,have said Board make such analyses as shall be deemed reasonably necessary and
required by the Board of Health and the Compa.11Y shall pay all costs and expenses in
connection therewith. In the event said Board shall determine that the purity of the water does
not meet the aforesaid Standards, the Company shall immediately at its sole cost and expense
make any adjustment, repair, installation,or improvement to its facilities that shall be
necessary or required or recommended by said Board to bring the purity of the water up to the
said Standards.
(b)
The Company shall provide at all times for each of the buildings, and other
improvements constructed in the areas and subdivisions served by the sewage systems of the
Company sewage service adequate for safe and sanitary collection and disposal of all sewage
from said buildings, and other improvements, in accordance with the 1972 Federal Water
Pollution Control Act Amendments of the U.S. Environmental Protection Agency (EPA).
The Company further shall operate and maintain the sewage systems, including the
disbursement field, in a manner so as not to pollute the ground, air, or water 'in, under, or
around said areas or subdivisions with improperly or inadequately treated sewage. The
Company will operate the sewage system to reduce noxious or offensive gases or odors to a
minimum, but cannot completely eliminate the possibility of the system emitting odors
because of conversions and wind changes. The Company further agrees to operate the
systems in accordance with regulations and recommendations of the State Board of Health
and to produce an effluent of a quality satisfactory to the State Board of Health and any and
all other public authorities having jurisdiction over such matters. Records of any and all tests
conducted in connection with the systems shall be kept as pennanent records by the Company
and said records shall be open to inspection by the State Board of Health of the State of Idaho
and a duly delegated agent of the representative. The said Board of Health and its agents shall
at all times have access to the systems of the Company to conduct any and all tests as said
Board shall determine necessary to ascertain compliance with the said regulations and
recommendations. In the event said Board shall determine that the operationS of the systems
do not meet the said regulations or recommendations, the Company shall immediately, at its
sole cost and expense, make any adjustment, repair, installation or improvement to its
facilities that shall be necessary or required or recommended by said Board to bring the·
operation of the systems up to the said regulations and recommendations. It is understood and
agreed that the Company does not and does not contemplate furnishing garbage collection or
garbage removal services.
.
SECTION 3.
The Company agrees to maintain said water supply systems andlor said sewage
systems at all times in good order and repair so that satisfactory water and sewage collection
and disposal service as provided irithe foregoing paragraphs may be supplied to each of said
buildings, and other improvements in sald areas or subdivisions in the quantity and in the
quality provided in the foregoing paragraph. The water supply systems andlor the sewage
systems shall be open for inspection at all times by the agents of the Idaho State Board of
Health.

268

5942

SECTION 4.
(a)
The Company reserves and has the right to establish and collect as a charge or
charges for water furnished and consumed by the owners or occupants of each of the
buildings, and other improvements at the rates as prescribed and permitted herein. The
Company shall have the right to install on the premises of each of the individual buildings,
and other improvements a water meter to be maintained by the Company through which all
water supplied to the consumer shall pass and to which the Company shall have access at
reasonable times for the purpose of taking meter readings and keeping said meters in repair.
The Company may charge the cost to the customer of any material used, equipment rented or
the equivalent rate for the Comp3.f1Y's equipment used a..nd labor expenses incurred in making
any connection or in making any repair which is the responsibility of an owner.
(b)
The Company reserves and has the right to establish and collect as a charge or
charges for sewer service provided to the owners or occupants of each of the buildings, and
other improvements served by the Company, the initial rates as shown in Schedule "B"
attached hereto and made a part hereof.

SECTION 5:
In the event the Company should fail to operate and maintain the water supply systems
and/or the sewage systems in the manner and under the conditions specified herein (failure
due to Acts of God, natlJre disasters or other causes beyond the control of the Company,
including labor troubles or strikes, excepted) or in t..l-te event ll-te Company collects or attempts
to collect from the conSlLmers of water or from uses of the sewage systems charges L.ll excess
of the. rate or rates specified or provided for in this Agreement, then in either of such
contingencies, if such default shall continue for a period of thirty (30) days (or for a period of
two (2) days in the event such default consists ofa shutdown of the water or se\7Vag~treat[l.e;xt
plant or suspension of water or sewage services, except for the cases above· set forth) after
written notice to the company by any consumer, or by a dilly authorized agent of the
representative, mortgagee, or by any person for whose benefit this contract is made, then and
in such event those persons so entitled may enforce this Agreement by action instituted for
such purpose in any court of competent jurisdiction and in such action shall be entitled as a
matter of right to an immediate hearing before a Court of competent jurisdiction for the
determination of whether the appointment of a receiver is appropriate and for the
determination of whether such receiver or other officer appointed by the Court is entitled to
take immediate possession of the water supply systems andlor sewage systems of the
Company for the purpose of operating and maintaining the same with full right to hold, use,
operate, manage and control the same for the benefit of the parties for whom this agreement is
made with full right to collect the charges for services at rates not in excess of those specified
or provided for in this agreement.

SECTION 6.
The Company may establish, amend or revise from time to time and enforce Rules and
Regulations for Water Service and Rules and Regulations for Sewer Service or Rules and
Regulations covering both water and sewer service and covering the furnishing of water
'

.

'
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.......

such rules and regulations established by the Company from time to time shall at all times be
reasQnable and subject to such regulations as may now or hereafter be provided by law; and
provided further that no such rule or regulation so established, amended or revised can be
inconsistent with the requirements of this Agreement nor shall the same abrogate any
provision hereof. Any such rules and regulations established, amended, revised and enforced
by the Company from time to time shall be binding upon any owner or occupant of any of the
property located within the boundaries of such areas or subdivisions, the owner or occupant .of
any building, or other improvement constructed or 10cCited upon such property and the user or
conSl1.'1ler of any water supply service and sewer service.
SECTION 7.
Changes in t.he initial rates described in Section 4 hereof may be proposed by the
Company and by third party beneficiaries of this Agreement inthe following manner:
All rates proposed by the Company and by third party beneficiaries for the water
supply system and the sewage collection system shall be submitted by notice to the
representative and to all parties connected to the sewage collection system, and if within
ninety (90) days after such notice of a rate change proposed by the Company not more than
one-half of such parties have signified in Writing their opposition to such proposes rate
change, the Company may forthwith establish its new rates. If more than one-half of such
parties signifY, in 'writing, their opposition to a rate change proposed by the Company, or if
more than one-half of such parties proposed in writing a rate change which the Company
opposes, anel t..~e parties' cannot negotiate llil agreement within :ninety (90) days to the
reasonableness of the new rates, then the matter of the reasonableness of such new rates shall
be referred to a board of arbiters selected as follows: the Company shall designate· one
arbiter, the objecting parties shall designate one arbiter, and the two arbiters thus selected
shall choose a third arbiter. The three arbiters shall make their written recommendations to
the parties to the dispute as to the reasonableness of the new rates within ninety (90) days
after the reference of the dispute by the arbiters shall be given to the Company and to all
objecting parties. All proceedings before the arbiters shall be recorded in written objections
to the recommendations within thirty (30) days after the decision. If no written objections are
made, it shall be considered that all parties have agreed that the new rates recommended by
the arbiters are reasonable. If written objections are filed by either side, the question of the
reasonableness of the new rates shall be the subject of review by a court of competent
jurisdiction in appropriate legal proceedings initiated for such purpose. In the event of
arbitration or court proceedings, the proposed change of rates shall be in abeyance and shall
not become effective until the conclusion of such proceedings.
.
SECTION 8.
Notwithstanding any provision of this Agreement, no third party beneficiary shall
have' or claim to have any right, title, lieD.., encumbrance, interest or claim of any kind or
character whatsoever in and to the Company's water supply system and/or sewage systems, or'
properties and facilities, and the Company may mortgage, pledge or otherwise encumber, or
sell or otherwise dispose of, any or all of such water supply systems and/or sewage systems,
properties and facilities without the consent of such third parties. The wo!ds "properties and
,
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all real, personal and other property of every kind and character owned by the Company and
used, useful, or held for use in connection with its water supply systems and/or sewage
systems, including revenues and income from the users of water and sewage services, cash in
bank and otherwise; provided, however, that this Agreement as set forth herein shall be
binding upon all successors and assigns of the Company.
SECTION 9.
All notice provided for herein shall be in writing or by telegram, and if to Company
shall be mailed or delivered to Company at 3655 Professional V/ay, Idaho Falls, Idaho 83401,
and if to parties for whose benefit this contact is made shall be mailed or delivered to the
president or secretary of the representative at their last Lnown addresses as furnished by the
representative to the company.
SECTION 10.
(a)
The covenants, reservations, restrictions or conditions herein set forth are and
shall be deemed to be covenants, reservations, restrictions, or conditions imposed and running
with the land and properties of the Company as listed on Schedule A attached hereto and
limiting the use thereof for the purposes and in the mfulIler set forth herein and shall be
binding upon and shall inure to the benefit of the Company, its successors and assigns, ana.
shall likewise be binding upon and shall inure to the benefit of all parties who, in any manner
whatsoever, shall acquire title to the Company's water supply systems and/or sewage systems,
and properties 3...nd facilities as defmed in Section 8 hereof. To this end the COffiDsny shailJ
make all water supply systems and/or sewage systems now owned or hereafter acquired
subject to this Agreement by recordation or appropriate covenants, reservations, restrictions,
or conditions in such manner as is required by law to put all persons on notice that such water
supply systems and/or sewage systems have been subjected to the terms of this Agreement are
deemed to be covenants, reservations, restrictions, or conditions imposed upon and running
with the land listed on Schedule A attached hereto.
....

.

.l.

(b)
This Agreement shall also be binding upon and shall inure to the benefit of ine
Representative, its successors and assigns, and as set forth in Section 1 hereof, all present and
future owners or occupants of all and each of the properties, buildings, and other
improvements which are now or may hereafter be ,served by the water supply systems and/or
sewage systems of the Company on the property listed on Schedule A attached hereto, as well
as the holders of any mortgage or mortgages covering fuly such properties, buildings, and
other improvements, as well as the successors and assigns of all such present and future
owners and occupants and holders of mortgages.
SECTION 11.
This Agreement shall be governed by the laws of the State of Idaho.
SECTION 12.
This Agreement shall remain in full force and effect and for the benefit of all parties
1

·

,

herein are taken over by governmental authority for maintenance' and operation; or (b) other
adequate water supply 'and ,sewage collection and disposal service is provided by a
governmental authority through means other than the water' supply systems and sewage
systems owned by the Company; or (c) the rates, services and operation of the Company are
placed by law under the jurisdiction of a regulatory commission or other governmental agency
or body empowered to fix rates and to which a conswner of the Company may seek relief.
Upon the happening of any of the aforesaid events, this Agreement shall automatically
terminate; and, at the request of the Company, the Company and the Representative shall
execute an instrument canceling this Agreement.
IN WITNESS WHEREOF, the Company and the Representative have caused this
Agreement to be duly executed in several counterparts, each of which counterpart shall be
considered an original executed copy of this Agreement.
SUNNYSIDE PARK UTILITIES,
INC.

By:

~-+----'-#, _ _

Its~

SUNNYSIDE. PARK. OWNER'S
ASSOCIATION, INC.

BY:~
Its: /.

CORPORATE ACKNOWLEDGMENT
STATE OF IDAHO

)
) ss
)

County of Bonneville

On this.JlL day of April, 2002, before me, the undersigned notary public, in and for the

-

State of Idaho, personally appeared, Kirk Woolf, known to me to be the President of the
corporation that executed the within instrument or the person who executed the foregoing
instrument on behalf of said corporation, and acknowledged to me that

SlICh

corporation

executed the same.
IN WITNESS WHEREOF I have hereunto set my hand and affixed my official seal, the

day and year first above written.

~r(4JL

Notarj public for Idaho
Residing at Idaho Falls
My commission expires: f)~--fJ9~03
CORPORATE ACKNOWLEDGMENT
STATE OF IDAHO

)
) ss
)

County of Bonneville
On this

J1L day of April, 2002, before me, the undersigned notary public, in and for the

. State of Idaho, personally appeared, Kirk Woolf, known to me to be the President of the
corporation that executed the within instrument or the person who executed the foregoing

-

instrument on behalf of said corporation, and acknowledged to me that such corporation
executed the same.
IN WITNESS WHEREOF I have hereunto set my hand and affixed my official seal, the

day and year first above written.

~re:fJl
Notary public for Idaho
D,.... .....

:....l: ___ .LT..,j_L_

"f":1~11_

"'3

f)
1....

SCHEDULE A
Tract I
Septic Tank and Drain Fields

Beginning at a point that is S 89 degrees 42'56" E 856.82 feet along the
section line from the West One Quarter Comer of Section 36, Township 2
North, Range 37 East of the Boise Meridian and running thence S 0
degrees 00'54" E 45.91 feet; t.hence S 88 degrees 57'40" W 86.36 feet;
thence S 14 degrees 50'59" W 219.63 feet; thence S 62 degrees 53'33" E
160.32 feet; thence S 89 degrees 42'56" E 100.00 feet; thence NO degrees
00'54" W 332.82 feet; thence N 89 degrees 42'56" W 100.00 feet to the
Point of Beginning, containing 1.44 acres.

Tract II

Well Location

BeginnL.'1g at the Northvv"est corner of Lot 5, Block 2, Sunnyside Industrial
and Professional Park, Division No.1, Bonneville County, Section 36,
T2N, R. 37 EBM and running thence along the west boundary of Lot 5, a
distance of 60 feet, thence S 89 degrees 54'00" W 60 feet; thence N 0
degrees 04'08" W to the North boundary of Lot 5, the:r..ce N 89 degrees
54'00" E along the North boundary of Lot 5 to the Point of Beginning.

SCHEDULEB
Water and Sewer Service a:i:ld Connection Charges
Monthly Charge

Business Sewer Service
Business Water Service

$17.50
$12.50

Basic Connection Charges
Each Sewer Connection
Each Water Connection

$500.00
$500.00

Company shall also charge the cost to the Company of any material used,
equipment rented or equivalent rate Jor Company's equipment used, and
labor expense incurred in making any connection or in making any repair
which.is the responsibility of any owner. The Company reserves the right
to assess additional connection charges for services in excess of basic
business sewer a..Tld water services.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

PRINTCRAFT PRESS, INC., an Idaho
corporation, TRAVIS WATERS, an
individual,
Plaintiffs/Counterdefendants,
vs.

)
)

) Case No.
) CV-06-7097
)
)
)

)

SUNNYSIDE UTILITIES, INC., an Idaho
corporation; SUNNYSIDE PARK OWNERS
ASSOCIATION, INC., an Idaho corporation;
SUNNYSIDE INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company; DOYLE BECK, an individual; and
KIRK WOOLF, an individual,
Defendants/Counterclaimants.

)
)

)
)

)
)
)
)

DEPOSITION OF KIRK WOOLF
Friday, November 21, 2008, 9:00 a.m.
Idaho Falls, Idaho
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1 who -2
A. I don't know.
3
Q. Is that land that's owned by one of
4 Sunnyside's entities, if you know?
5
A. I don't recall.
6
Q. When! say 'Sunnyside entities," do
7 you know what I'm talking about?
8
A. Sunnyside Industrial, Sunnyside
9 Utilities.
10
Q. And Sunnyside Park Owners _. the ones
11 we've been tal king about today?
12
A. I don't recall. I don't know which.
13
Q. All right This application was
14 filled out on behalf of Sunnyside Industrial and
15 Professional Park, LLC, correct? And where I'm
16 looking at is at the name.
17
A. The name on this application?
18
Q. Yes.
19
A. Yes. That's what it says.
20
Q. So you signed that on behalf of
21 Sunnyside Industrial and Professional Park?
A. I didn't - where it says name,
22
23 Sunnyside Industrial Professional Park, I did not
24 fill that out, no.
25
Q. So do you dispute that you filled it
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1 then.
2
Q. But you don't remember, is your
3 testimony?
4
A. Yeah, I don't recall. I know I
5 didn't -- I know this is not my writing.
6
Q. I understand.
7
A. Okay.
8
Q. I understand. At the time Travis
9 Waters started talking to you about purchasing a
10 lot, you don't have any evidence that he or
11 Printcraft knew about this application?
12
A. Could you rephrase that question.
13
Q. You don't have any evidence that
14 Travis Waters or Printcraft knew specifically about
15 this application before Printcraft or other
16 entities purchased the lot that Printcraft is
17 currently occupying?
18
A. It's public information. I don't
19 know.
20
Q. But you don't have any evidence -- you
21 didn't tell them about this application?
22
A. I don't recall.
23
Q. So is it your testimony that you could
24 have shown them this sewer application?
25
A. No. Now that r== PAGE 100
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out on behalf of Sunnyside Industrial and
Professional Park?
A. Yes. This is not my writing. I
didn't fill that out.
Q. Did YOll just sign -- you signed it
after it was filled out though, correct?
A. Yes - well, I'm not sure if it was
all in detail. I'm not sure what was there.
Q. You think there was something at least
written down when you signed. Would you have
signed a blank permit?
A. For districtQ. Excuse me. An application?
A. A District Seven sewer application, at
District Seven, would I?
Q. Yes.
A. If they told me to, I probably WOUld,
yes.
Q. Is that a practice that you do often?
A. Not anymore.
Q. So at one time you had a practice of
signing blank sewer applications; is that correct?
A. I can't remember. But if District
Seven would have handed it to me and said they'd
fill it out, I probably would have done it back

~

1
Q. You didn't show this to them, did you?
A. No.
2
3
Q. You don't know if Doyle Beck showed it
4 to them either, do you?
5
A. No, I don't know.
6
Q. You don't have any evidence to suggest
7 that that occurred?
8
A. Suggest what occurred?
9
Q. That Doyle Beck showed this to Travis
10 Waters.
11
A. Well, if I said no that I didn't know
12 that -I didn't know, how can I answer that one?
13
Q. Well, I'm just asking, do you have any
14 evidence that anyone from Sunnyside showed this
15 document to Travis Waters before construction
16 commenced on the building Printcraft currently
17 occupies?
18
THE WITNESS: Do you want to do that again.
19
(The record was read.)
20
THE WITNESS: No.
21
Q. BY MR. BRUNSON: Do you remember if
22 this is the only permit application you filled out
23 during this time frame with regards to Sunnyside
24"( Industrial Park?
0.:.J 1.L
'25 ,
MR. SMITH: Objection.
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1 Industrial Professional Park, Lance Peterson?
A. Explain in what capacity would -2
Q. As an employee.
3
A.
No.
4
Q. As an independent contractor?
5
A. I don't know.
6
Q. Did he ever work for Sunnyside Park
7
8 Utilities?
A. I don't know.
9
Q. Did he ever work for Sunnyside Park
10
11 Homeowners Association?
A. I don't know.
12
Q. You've seen this permit before,
13
14 correct?
A. Yes.
15
Q. And I'll refer you to septic tank
16
17 specifications. The permit is only for 300 gallons
18 per day, one or two buildings, correct?
MR. FULLER: Objection.
19
MR. SMITH: Objection.
20
MR. FULLER: Object as to form.
21
THE WITNESS: No.
22
Q. BY MR. BRUNSON: Why is that not
23
24 correct?
A. We were under the sewer disposal
25
r== PAGE 110
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1 permit before construction commenced on the
2 building Printcraft currently occupies?
A. Besides it being public record, no.
3
4
Q. Do you have any knowledge that this
5 was public record?
6
A. District Seven Health Department, it's
7 a public company, I think. Correct?
Q. I'm asking you what your knowledge is
8
9 that this was part of the public record?
A. I just answered it.
10
11
Q. So you're saying based on your
12 understanding of how District Seven Health works
13 you're saying it's part of the public record?
14
A. Yes.
15
Q. But you never pointed this application
16 out - or, excuse me, this permit out to Travis
17 Waters, correc~ at any time?
18
MR. FULLER: Object to the form.
19
THE WITNESS: I answered that before
20 anyway.
21
Q. BY MR. BRUNSON: Well, not as to this
22 document. You answered it as to the other
23 document.
24
A. No, I answered it for this one. You
25 asked the question before, you asked me if I had

==-==============n r==

specifications, correct, that's what you asked me.
You said look under sewer disposal specifications.
Q. I apologize. I was referring to the
septic tank specifications, minimums. Do you see
where I'm at?
A. Yes.
Q. And then underneath the size of septic
tank, do you see where I'm at? And what I asked
you was that this permit was issued only for 300
gallons per day?
A. Yes.
Q. One or two buildings?
MR. FULLER: I'd object as to form.
THE WITNESS: Are you asking what's on this
paper?
MR. BRUNSON: Yes. I'm asking you what
your understanding is of what the permit says, yes.
THE WITNESS: My understanding what the
permit says, we were approved for 300 gallons per
day.
Q. BY MR. BRUNSON: Okay. I'm going to
ask you the same question I asked you on the last
one regarding Printcraft or Travis Waters, and the
question is this, you don't have any evidence that
Printcraft or Travis Waters had knowledge of this
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any - can you Q. Yes. I understand. Specifically, I
just want to make sure it's cleat that you never
showed this document to Travis Waters or Printcraft
Press?
A. Not that I recall, no.
MR. BRUNSON: Let's go ahead and mark this.
(Exhibit *-006 marked.)
Q. BY MR. BRUNSON: I'm going to hand you
what's been marked as your Deposition Exhibit
*-006, and it's a District Seven Health Department
septic system inspection report dated 8·23·96. Let
me know when you've had a chance to look at it.
A. Okay. I've looked at it.
Q. You've seen this document before?
A. Yes.
Q. All right. A few questions. It says
capacity of septic tank installed is 1,000 gallons.
Do you see that up in the septic tan k inspection?
A. On this septic tank inspection, that
tank installed in that, yes, it says 1,000.
Q. Were you involved at all in the
installation process of the septic tank?
n ~ 124
A. No.
... 25
Q. Who was, if you know?
,5
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questions about this. Is your understanding that
the reason you were allowed to make additional
connections to the sewer system, that was based on
a subsequent communication from District Seven?
A. Could you repeat, please?
MR. BRUNSON: Yes. Go ahead. Would you
mind. I have no idea.
(The record was read.)
THE WITNESS: Yes.
Q. BY MR. BRUNSON: Paragraph 8 talks
about Bonneville County being informed that the
current septic system connected to the sewer
collection system is not adequate for any further
connections. Do you know if that happened?
A. Can you read that again?
Q. Well, I can restate that one. I'll
just read paragraph 8 to you if you'd just look at
it in the letter. It states, Bonneville County
will be informed that the current septic system
connected to the sewer collection system is not
adequate for any further connections. If the
option given in item NO.7 is not used, then the
following would apply and I would have no concern
with Bonneville County issuing a building permit
for new construction if -- and then it gives a

1
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Q. Yes, right now.
A. Yes.
Q. Do you know when he was put on the
Bonneville County Planning and Zoning board?
A. No, I don't.
Q. Do you know if he was on the planning
and zoning board in April of 2002?
A. No, I don't.
Q. Did you, Mr. Woolf, ever give a copy
of Exhibit*-OOB, this letter, to Travis Waters?
A. I don't recall.
MR. SMITH: Counsel, your question was
whether he gave Travis Waters a copy of this ever?
MR. BRUNSON: Yes.
Q. BY MR. BRUNSON: And you don't recall
ever doing that?
A. I don't -- yeah, I don't recall.
Q. Okay. You don't have any evidence
that Travis Waters or Printcraft Press knew about
this letter before construction commenced on the
building Printcraft currently occupies, do you?
A. Could you state that again?
MR. BRUNSON: Could you read that back.
(The record was read.)
THE WITNESS: No.
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couple of different options.
Do you know if Bonneville County was
notified?
MR. SMITH: Notified of what, Counsel?
Q. BY MR. BRUNSON: That no additional
connections were to be - that the collection
system is not adequate for any further connections?
A. Do I know?
Q. Yes.
A. I don't know.
Q. And I'm not trying to trick you. I
think it says on the letter, Steve -I think it's
Serr. Isn't that how you pronounce his name?
MR. SMITH: Serr, yes, sir.
Q. BY MR. BRUNSON: - with Bonneville
County Planning and Zoning was cc'd on that letter?
A. Yeah, it says that on this letter, but
I didn't know.
Q. Do you know Steve Serr?
A. Yes.
Q. How do you know him?
A. He's a county planner.
Q. Is Doyle Beck on the county planning
() I"1:l
and zoning board?
;.. i \...
A. Right now?
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Q. BY MR. BRUNSON: You mentioned that
you thought currently there was an application
pending to put in an LSAS system in Sunnyside. Do
you know when that application was filed?
A. No.
Q. Or do you know who the application was
filed with?
A. No.
Q. Is Sunnyside currently involved in
litigation with DEQ, that you're aware of?
MR. FULLER: Objection, calls for a legal
conclusion. I object as to form. The word
litigation is what causes me grief, Counsel.
Q. BY MR. BRUNSON: Okay. Do you know if
Sunnyside's involved in a lawsuit with DEQ?
MR. FULLER: Same objection.
THE WITNESS: Am I aware?
Q. BY MR. BRUNSON: Yes.
A. Yes.
Q. And what's your understanding of that?
A. It's kind of - it's just -I really
don't have one.
Q. Do you know whether A. It's a legal issue. It's what
attorneys are for.

T&T REPORTING - (208) 529-5491

5953

DEPOSITION OF KIRK WOOLF - 11121108
r==

SHEET 42

r== PAGE 167

PAGE 165

A. Vaguely.
1
Q. And what do you remember?
2
3
A. Just what it said in the letter, just
4 it was being taken care of.
Q. So it was your understanding that
5
6 Doyle Beck was going to get it taken care of on
7 behalf of Sunnyside?
A. What do you mean, taken care of?
8
Q. He was going to follow up on the
9
10 overflow and make sure it got taken care of?
A. Yes.
11
Q. Who discovered the system overflow?
12
13
A. I can't remember.
Q. You don't remember if it was you or
14
15 Doyle orA. I don't remember.
16
Q. Do you actually remember observing the
17
18 overflow, though, at some point?
A. I don't recall.
19
MR. SMITH: Are you done with this letter?
20
MR. BRUNSON: I think for now, yeah.
21
MR. SMITH: Can we take a break?
22
MR. BRUNSON: Sure.
23
(A recess was taken from 2:00 p.m. to
24
25 2:09 p.m.)
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A. I think so.
Q. All right. And this document's dated
April1Sth of 2002 and there's a recorder stamp,
and I'll represent we got this produced in
discovery after the lawsuit started. But it's
stamped Bonneville County recorder, 1272911, August
7, '07. And would you agree that this was recorded
in August of 200n
A. That's what it says on the top.
Q. You personally never gave a copy of
this document to Travis Waters, correct?
A. Me personally, no.
Q. And have you personally ever given a
copy of this agreement to any of the occupants in
Sunnyside Industrial Park?
A. I don't recall.
Q. Have you asked anyone to give this
document to any of the occupants of Sunnyside
Industrial Park, if you recall?
A. I don't recall.
Q. Same question I've asked you about
some of the other documents, and it's a mouthful,
but here it is. You don't have any evidence that
Waters - Travis Waters or Printcraft Press had
knowledge of this document before the building that

=

PAGE 166

c==-

PAGE 168

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

(Exhibit *-010 marked.)
Q. BY MR. BRUNSON: I'll hand you what's
been marked as Exhibit *-010 to your deposition,
and that is the third-party beneficiary utility
agreement dated April1Sth of 2002. Let me know
when you've had the chance to review that
Did you have a chance to look at that?
A. I looked at it, yeah.
Q. I'll have you turn to the fourth to
the last page.
A. Is there an exact number on it?
Q. There's a couple.
A. Okay.
Q. You've got the right page. There's
some Bates numbers, 00917, there. Do you see that?
A. Yes.
Q. Do you see where it says, Sunnyside
Park Utilities, Inc.? Do you see that?
A. At the bottom of the page?
Q. Yes.
A. Yes.
Q. Is that your signature beneath that?
A. I think so. .
I) (';
Q. And same question under Sunnyside Pat'lt C
Owners Association, Inc., is that your signature?
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Printcraft occupies was hooked up to the Sunnyside
Industrial Park septic system, do you?
(The record was read.)
THE WITNESS: I don't know.
Q. BY MR. BRUNSON: You don't know if you
have any evidence?
A. No. I guess I don't.
Q. You don't have any evidence; is that
your testimony?
A. No.
Q. No, it's not your testimony, or, no,
you don't have - you don't have any evidence,
correc~ that Travis Waters or Printcraft saw this
document before the building that Printcraft
currently occupies was hooked up to the Sunnyside
Industrial Park septic system, correct?
A. Besides being public record, no.
Q. All right Well, this document wasn't
public record, was it?
A. It was recorded.
Q. It wasn't recorded until August of
2007, correct?
nr:~ . 1
A. I guess not, no.
~v·t
Q. So this document was not part of the
public record, correct, before August of 200n

0
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A. I don't know.
Q. You don't know when this document was
part of the public record?
A. This date here, but I don't know.
Q. You didn't record it before that date,
did you?
A. I didn't, no. It's recorded right
here.
Q. You don't have any knowledge that
someone else recorded it before that date, do you?
A. No.
Q. You didn't ask someone to record it
before that date, did you?
A. I don't know.
Q. You don't know if you did that?
A. I don't recall.
Q. You don't recall doing that?
A. Me personally, no, I don't recall.
Q. Do you know if someone else recorded
it before August of 2007?
A. I don't know.
Q. All right I'll let you take a look
at some responses that we got in discovery. This
would have been Sunnyside's response to -- it's
Defendants' Response to Plaintiffs Second Set of
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identified in response to interrogatory No. 16.
Defendant has not recorded the information
requested regarding occupants other than plaintiff.
Copies were provided to several owners upon their
request at various times. As to plaintiff, see
document 00063 previously produced. The identified
documents were provided by Doyle H. Beck to Travis
Waters on September 20th, 2007.
Did I read that correctly?
A. From this, yes.
Q. And then if you turn to the - page 7,
I'll have you look at a verification with me.
MR. SMITH: What page are you on?
MR. BRUNSON: Page 7.
Q. BY MR. BRUNSON: And I'm reading from
the verification paragraph. It says -- follow
along with me - Doyle H. Beck, being first dually
sworn upon oath, deposes and says that he is an
officer of Sunnyside Park Utilities, Inc. The
defendant identified in this document has read it
and believes the facts set forth are accurate and
complete to the best of his knowledge and belief.
And then it's signed and notarized.
Do you have any reason to doubt the
responses that were given by Doyle Beck to these
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Interrogatories and Third Request for Production.
This is before you were individually a party to the
lawsuit.
And I'm just going to go ahead and
identify it I don't know that we need to make it
an exhibit at this point It was signed December
19th, 2007, signed by Mark Fuller, verified by
Doyle Beck. It's the set of discovery I'm
referring to. I'll have you look at interrogatory
No. 26.
MR. SMITH: Do you have another set?
MR. BRUNSON: I do.
Q. BY MR. BRUNSON: Let me just read
interrogatory No. 26 to you. It states, please
list all of the occupants of Sunnyside Industrial
Park and state the date you gave them a copy of the
third-party beneficiary utility agreement and any
rules and regulation. Your answer should indicate
which individual gave the documents, what documents
were given, the date this occurred, and the
individual who received the documents.
Did I read that correctly?
A. Yes.
Q. And then the answer states, the
occupants of Sunnyside Industrial Park previously

28",.

1 interrogatories as to when this third-party
2 beneficiary agreement was given to Printcraft?
3
A. Say.that again.
4
Q. Do you have any reason to doubt that
5 - the responses signed by Doyle Beck with regard
6 to when the third-party beneficiary agreement and
7 any rules and regulations were provided, do you
8 have any reason to doubt that answer is inaccurate?
A. No.
9
10
Q. Do you agree with that response that
11 was given by Mr. Beck, if you know?
12
A. Yeah.
13
Q. Okay. And I will point out for the
14 record, and I'm not trying to be tricky here, but I
15 believe there's a typo and it's supposed to be
16 September 20th, 2006.
17
MR. FULLER: That is correct We'll file
18 an amended answer. I didn't catch that typo until
19 you pointed it out
20
MR. BRUNSON: Yeah. I caught it when I was
21 preparing, but I don't think that's really an
22 issue. We know that's when the documents w..etp ...
.
;3 (\~~. J~
23 ~ven.
24
Q. BY MR. BRUNSON: Do you know when the
25 building that Printcraft currently occupies
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Q. All right. Did you ever give Travis
1
2 Waters or anyone else from Printcraft a copy of
3 this document at any time, you, yourself?
4
A. I don't recall.
Q. You don't recall doing that?
5
6
A. ! don't recal!.
Q. So you're saying it's possible you
7
8 gave him a copy of that?
9
A. Who, me?
10
Q. Yes.
11
A. No.
Q. You personally didn't give him a copy
12
13 of that, did you?
14
A. No.
Q. Do you know if anyone else did?
15
16
A. I don't know.
Q. And you don't have any evidence that
17
18 Travis Waters or Printcraft had a copy of this
19 document before the building that Printcraft
20 currently occupies connected to the Sunnyside
21 Industrial Park septic system, do you?
22
A. No.
23
Q. I'm going to draw your attention back
24 to an exhibit we looked at earlier. I apologize
25 for doing that It's Exhibit *-009. And I believe

1 connected to the Sunnyside Industrial Park septic
2 system?
A. No.
3
Q. Was it in the 200S time frame, if you
4
5 know?
&::
A. I don't know.
v
MR. BRUNSON: And since I think I
7
8 adequately identified that document, I don't think
9 we need to make it an exhibit.
MR. SMITH: Not for me.
10
MR. FULLER: We'll make a correction for
11
12 that, Counsel. Thank you for pointing that out.
13 That was a typo.
(Exhibit *-011 marked.)
14
Q. BY MR. BRUNSON: All right Let me
15
16 hand you another document I'm going to hand you
17 what's been marked as your Deposition Exhibit
18 *-011. I'll give you a chance to look at that
19 That's the Sunnyside Utilities, Inc., rules and
20 regulations for sewer service. Just let me know
21 when you've had a chance to look at that.
A. Okay. I've looked at it.
22
Q. Okay. Do you recognize that document?
23
24
A. No.
Q. You don't remember seeing this
25
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document before?
A. I really don't remember.
Q. Draw your attention to the last page
of the documen~ Exhibit *-011. Let me just ask
you again, is that your signature where it says
"Kirk Woolf'?
A. I think so.
Q. And is that Doyle Beck's signature; do
you recognize that as being Doyle's?
A. I don't know.
Q. You've seen Doyle Sign documents in
the past, I imagine?
A. Sign documents Q. Have you seen Doyle's signature on
other documents before?
A. Yes.
Q. Does that look like his signature?
A. It could be.
Q. That's what I'm asking, does it look
like it or not?
A. It could be. I don't know.
Q. And that document is dated March 20th
of 2002. Would you agree with that?
A. That's what it says right there above,
r')
i:.
yes.

2"
I.-
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you testified that you met with Kellye Eager on
June 9th, 2006.' Do you remember ever meeting with
her after that date?
A. No, I don't remember. I don't recall.
Q. So it's possible you could have. You
just don't remember as you sit there?
A. I don't recall.
MR. BRUNSON: Let's go ahead and have this
marked.
(Exhibit *-012 marked.)
Q. BY MR. BRUNSON: I've handed you
what's marked as your Deposition Exhibit *-012.
I'll give you a chance to look at that It's the
District Seven Health Department application for
sewage disposal permit dated 6-29 of 'OS. Did you
have a chance to look at that? Have you seen that
document before?
A. No, I haven't.
Q. Okay. Do you know whose signature
that is on the bottom where it says, signed by X?
Where I'm referring to is right there.
A. No, I don't.
Q. Do you know who filled out thi;s !) r.
application?
v
A. I - I'm not sure.

T&T REPORTING - (208) 529-5491

R

